BEFORE THE ADM NI STRATOR
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY

IN THE MATTER OF:

OPERATI NG PERM T
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ORDER RESPONDI NG TO PETI TI ONER' S REQUEST THAT THE
ADM NI STRATOR OBJECT TO THE | SSUANCE OF A STATE OPERATI NG PERM T

| NTRODUCTI ON

On August 24, 1999, Ms. Marylee Or, Executive Director of
t he Loui siana Environnental Action Network (LEAN) [Petitioner],
petitioned the United States Environnental Protection Agency
(EPA) to object to the issuance of a permt to Borden Chem cal s,
Inc. (Borden) for a new fornal dehyde facility in Geismar,
Ascension Parish, Louisiana. The Louisiana Departnent of
Environmental Quality (LDEQ i1ssued Borden a permt on August 25,
1999. The permt constitutes both a preconstruction permt
i ssued pursuant to the Nonattai nment New Source Revi ew ( NNSR)
requi renents of the Cean Air Act (Act), 42 U S. C. 8§ 7503, and a
State operating permt issued pursuant to Title V of the Act,
42 U.S.C. 88 7661 - 7661f.

The Petitioner requested that EPA object to the issuance of

the Borden Permt pursuant to Section 505(b) of the Act,



42 U.S.C. 8 7661d(b)(2) and 40 CF.R § 70.8(d), stating nine
grounds in support of the Petition (see section |IV., below).

However, just prior to ny action on this petition, on
Decenber 13, 2000, LDEQ issued a final permt nodification to
Borden. Borden’s newy revised permit no longer relies on
Ceorgia GQulf’'s em ssion reduction credits (ERCs) as offsets, but
instead relies on an “internal netting” credit analysis at the
Borden facility to obviate the need for offsets.?

As a technical matter, the change in the permt to no | onger
rely on the Georgia GQulf em ssion reduction credits as offsets
noots two of the issues raised in the Petition (specifically,
itens 2 and 3). However, | believe it is inportant to provide a
substantive response to Petitioner on the offset questions
because the validity of the ERCs could again be an issue if the
recent anmendnent to the Borden Permt were to be chall enged
successfully; it is thus an issue capable of repetition.? In

that context, because the record clearly shows that the ERCs are

1 For the purpose of this decision, the “Borden Permt”
will refer to the Borden CAA Title V permt as it existed at the
time of Petitioner’s challenge. W wll refer to the “Revised
Borden permt” when di scussing the Borden permt as anmended on
Decenber 13, 2000.

2 However, EPA and LDEQ have had a nunber of productive
di scussions on this issue. EPA is pleased to note that LDEQ is
now consi dering ways to ensure that em ssion reduction credits
that are used as offsets go beyond -- i.e., are “surplus” to --
any federal or state requirenents, consistent wth EPA s
interpretation of CAA | aw and regul ations. (See discussion in
section VI.C, below)



invalid, there is no reason not to address this issue now.
Accordingly, | discuss herein nmy agreenent with the Petitioner
wWith respect to Item2 that the ERCs with whi ch Borden proposed
to offset its emssions were not valid. Wthout the offsets, |
al so agree that the Borden Permt would not represent reasonable
further progress in achieving the ozone standard in the Baton
Rouge nonattai nnment area as required under Section 173(a)(1) (A
of the Act, 42 U S.C. 8 7503(a)(1)(A), as alleged in Item 3.
However, because the Revised Borden Permt does not rely upon the
ERCs on which the Borden Permt and the Petition were based, the
Petitioner’s objections on these two grounds are dism ssed as
nmoot. The remai nder of the Petition is denied, for the reasons
expl ai ned bel ow.
1. STATUTORY AND REGULATORY FRAMEWORK

Section 502(d)(1) of the Act, 42 U S.C. § 7661la(d)(1),
requires each State to devel op and submt to EPA an operating
permt programwhich neets the requirenents of Title V. The
State of Louisiana submtted a Title V program governing the
i ssuance of operating permts on Novenber 15, 1993, and
subsequently revised this programon Novenber 10, 1994.
40 C.F. R Part 70, Appendix A. In Septenber of 1995, EPA granted
full approval to the Louisiana Title V operating permts program

60 Fed. Reg. 47296 (Septenber 12, 1995); 40 CF.R Part 70,



Appendi x A.3 Maj or stationary sources of air pollution and
ot her sources covered by Title V are required to obtain an
operating permt that includes em ssion [imtations and such
ot her conditions necessary to assure conpliance with al
applicable requirenents of the Act. 42 U S.C. 88 766la(a) and
7661c(a).

The Title V operating permt program does not generally
i npose new substantive air quality control requirenents (which
are referred to as "applicable requirenents”), but does require
permts to contain nonitoring, recordkeeping, reporting, and
other requirenments to assure conpliance by sources with existing
applicable requirements. 57 Fed. Reg. 32250, 32251 (July 21,
1992). One purpose of the Title V programis to “enable the
source, States, EPA, and the public to better understand the
requi renents to which the source is subject, and whether the
source is neeting those requirenents.” 1d. Thus, the Title V
operating permts programis a vehicle for ensuring that existing
air quality control requirenents are appropriately applied to
facility em ssion units in a single docunent, and therefore
enhance conpliance with the requirenents of the Act. Id.

Under Section 505(b) of the Act, 42 U S.C. § 7661d(b), the

Adm nistrator is authorized to review state operating permts

8 This program which becane effective on Cctober 12,
1995, is codified in Louisiana Adm nistrative Code (L.A C.),
Title 33, Part 11, Chapter 5.



i ssued pursuant to Title V, and to object to permts that fail to
conply with the applicable requirenents of the Act, including the
requi renents of an applicable inplementation plan. 1In this case,
the applicable requirenents include rel evant Louisiana Air
Quality regul ations, the substantive and procedural requirenents
of Loui siana’ s NNSR program the New Source Performance

St andards (NSPS), and the National Em ssion Standards for
Hazardous Air Pollutants (NESHAPs). Operating Permt,

For mal dehyde Pl ant, Borden Chem cal Inc. (August 25, 1999)

(Borden Permt)*

4 Sections 110(a)(2)(C and 172(c) of the Act, 42 U S. C
88 7410(a)(2)(C and 7502(c) require each state to revise its
state inplenentation plan (SIP) to include NNSR. EPA approved
Loui siana’s NNSR SIP revision for major sources on Qctober 10,
1997. 62 Fed. Reg. 52948.

Under 40 CF.R 8§ 70.1(b), “all sources subject to [Title V
must] have a permt to operate that assures conpliance by the
source with all applicable requirenents.” Applicable
requirenents are defined in 40 CF. R 8 70.2 to include “(1) any
standard or other requirenent provided for in the applicable
i npl enent ati on plan approved or promul gated by EPA through
rul emeki ng under title | of the [Clean Air] Act that inplenents
the relevant requirenents of the Act, including any revisions to
that plan promulgated in [40 CF.R] Part 52.”

Loui siana defines “federally applicable requirenent” in
rel evant part, to include “any standard or other requirenent
provided for in the Louisiana State Inplenentation Plan approved
or pronul gated by EPA through rul emaki ng under title | of the
Clean Air Act that inplements the rel evant requirenents of the
Clean Air Act, including any revisions to that plan pronul gated
in 40 CFR part 52, subpart T.” L.A C 33:111.502. Thus, the
applicable requirenents of the Borden Permt include the
requi renment to obtain an NNSR (preconstruction) permt that in
turn conplies with the applicable NNSR requirenents under the
Loui si ana SIP.

(continued. . .)



When EPA declines to object to a Title V permit on its own
initiative, Section 505(b)(2) of the Act, 42 U S.C 8§
7661d(b) (2), provides that any person may petition the
Adm nistrator to object to the issuance of a permt by
denonstrating that the permt is not in conpliance with al
applicable requirements. See al so 40 CF.R § 70.8(d). These
petitions “shall be based only on objections that were raised
Wi th reasonabl e specificity during the public coment period
provi ded by the permtting agency (unless the petitioner
denonstrates in the petition to the Admnistrator that it was
i npracticable to rai se such objections within such period or
unl ess the grounds for such objection arose after such period).”
42 U.S.C. § 7661d(b)(2).
[11. BACKGROUND

Borden proposed to build a new fornmal dehyde producti on,
| oadi ng, and storage operation in Ascension Parish, near the town
of Geismar, Louisiana. The new formal dehyde facility was
projected to produce 500 mllion pounds of 50% fornmal dehyde

solution annually. The facility would be |l ocated in a serious

4(C...continued)

The definition of “federally applicable requirenent” also
i ncl udes New Source Performance Standards (NSPS) pronul gated
pursuant to Section 111 of the Act, 42 U S.C 8§ 7411, and
standards for Hazardous Air Pollutants promul gated pursuant to
Section 112 of the Act, 42 U S.C § 7412. L.A C 33:111.502.
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nonattai nnent area,® and subject to NNSR, NSPS, NESHAPs, and the
Loui siana Air Quality Regul ations.®

Borden submtted a permt application to LDEQ dated
March 10, 1999, for a Part 70 Operating Permt (Title V Permt).
Addi tional information not relevant to this action dated March
15, and March 16, 1999, was also submtted to LDEQ A notice
requesting public comrent on the proposed Borden Permt was
publ i shed in The Advocate, Baton Rouge, Louisiana, on April 15,
1999, and in the Gonzal es Wekly, Gonzal es, Louisiana on April
16, 1999. LDEQ submitted the proposed Borden Permt’ to EPA
Region 6 for review on May 11, 1999. A public hearing was
requested on April 30, 1999. Notice of a public hearing was
publ i shed in The Advocate on May 27, 1999, and in the Gonzal es
Weekly on May 28, 1999. EPA s 45-day review period expired June
25, 1999. The public hearing was held on July 1, 1999 at the
Ascensi on Parish Courthouse in Gonzal es, Louisiana. Witten and

oral comments were received at the hearing, and the deadline to

5 The Baton Rouge area is designated as a serious
nonattai nnent area for ozone. 40 C.F.R § 81.3109.

6 Borden Operating Permt; Basis for Decision,
For mal dehyde Pl ant, Borden Chem cal, Inc. (August 25, 1999)
(Basis for Decision).

! Even though the permt was marked “draft”, it neets the
definition of “proposed permt” in L.A C 33:111.502. “Proposed
permt” is defined as “the version of the permt for which the
permtting authority (DEQ offers public participation, affected
state review, or EPA review.” (enphasis added).
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submt witten comments was extended through July 16, 1999. On
August 24, 1999, the Petitioner petitioned EPA pursuant to
Section 505(b) of the Act, 42 U S.C. § 7661d(b), and 40 CF. R §
70.8(d), to object to the issuance of the Borden Permt. On
August 25, 1999, LDEQ issued the final permt to Borden.?

An NNSR permt nust be obtained before constructing a major
nodi fication at an existing major stationary source in a non-
attainnment area. L.A C 33:111.504. The new fornal dehyde pl ant
is adjacent to the Borden Chem cal and Plastics (BCP) plant.

LDEQ consi dered the new formal dehyde plant as part of an existing
maj or source because it is under common control w th BCP, which
was al ready a major source.® Thus, Borden’'s new facility would
actually be a nodification of an existing nmajor stationary
source. The question then becones whet her the nodification would
be considered a major nodification under NNSR. A nodification is
major if, inter alia, there is “any physical change in or change
in the nethod of operation of a major stationary source that
woul d result in a significant net em ssion increase, as listed in
Table 1, of any regulated air pollutant for which the stationary
source is already magjor.” L.A C 33:111.504.G That
determnation is made by first quantifying the increase of

em ssions of each regul ated pollutant fromthe proposed project.

8 Construction has been conpleted and the facility is now
oper ati ng.
° Basis for Decision at 3 and 5.
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In this case, the estimated em ssions in tons per year (TPY) are:

Pol | ut ant Eni ssi ons
PM, 5.68
SO, -

NO, -
CO 75.78
VoC 24. 19

I f these em ssions neet or exceed a trigger value stated in
L.AC 33:111.504, Table 1, then for that particular pollutant,
the source is required to performa cal cul ati on of the net
em ssions increase over the contenporaneous period.!® As the
estimated em ssions of volatile organic conmpounds (VOCs) fromthe
project of 24.19 TPY exceeded five (5) TPY, L.A C 33:111.504.A 4
dictated that Borden cal cul ate the net em ssions increase over
t he cont enporaneous period. Since the formal dehyde pl ant was
new, Borden would have to cal cul ate the net em ssions increase
using emssions fromthe BCP facility. |If the result of that
cal cul ation was | ess than 25 TPY, ! then Borden woul d not have to
undergo NNSR review. Borden did not use the em ssions data from
BCP to calculate the net em ssions increase. Rather, Borden

submtted an application to undergo revi ew under NNSR as a nmj or

10 A “net em ssions increase” is defined as “any increase
in actual em ssions froma particul ar physical change or change
in the nethod of operation at a stationary source and any ot her
creditabl e increases and decreases in actual em ssions at the
maj or stationary source over a period including the cal endar year
of the proposed increase and the preceding four consecutive
cal endar years.” L.A C 33:111.504.G

1 L.AC 33:111.504, Table 1.
9



nodi fi cati on.

In performng NNSR review, L.A.C. 33:111.504.D.5 requires a
source to obtain offsets at the ratios expressed in Table 1. For
VOC offsets in a serious nonattainnent area, the ratiois 1.2:1
if a source elects to apply the | owest achi evable em ssions rate
(LAER). Borden elected to apply LAER and thus was required to
offset its VOC em ssions at a 1.2:1 ratio, or 29.03 TPY (based on
a net increase of 24.19 TPY). By letter dated March 12, 1999,
Georgia GQulf Corporation notified LDEQ that Borden had purchased
32 TPY of their VOC em ssion reduction credits. Borden applied
29.1 tons of these credits to offset VOC em ssions fromthe
pl ant . 12
V. | SSUES RAI SED BY PETI TI ONER

The Petition raises nine objections to the Borden Permt:

(1) violation of public notice and comment provisions; (2) the

em ssion reduction credits with which Borden proposes to offset
its emssions are not valid; (3) the facility wll hinder
reasonabl e further progress in achieving the ozone standard for

t he Bat on Rouge nonattai nnment area; (4) the environnental inpacts
of the facility significantly outweigh the social and econom c

benefits of the facility; (5) Borden failed to submt a conplete

12 EPA did not find any evidence that LDEQ i ssued an
Em ssion Reduction credit (ERC) Certificate transferring the 32
TPY from CGeorgia Gulf to Borden, nor did EPA find any evidence
that LDEQ rei ssued an ERC certificate to Georgia Gulf showi ng a
decrease of 32 TPY fromits balance, as required by L.A C
33:111.619 and 623.
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application; (6) Borden s environnental assessnent of the site
was i nadequate; (7) no risk managenent plan on file; (8) failure
to meet MACT standards; and (9) Title VI civil rights conplaint.

Each of these grounds are di scussed bel ow

V. PUBLI C NOTI CE AND COMVENT

The Petitioner alleges that “LDEQ denied a nenber of LEAN
M. Gary MIler, access to application docunents during the
review period follow ng public notice.” Petition at 2.
Specifically, the Petitioner clains that on April 26, 1999, M.
MIller visited LDEQ and requested to see Georgia GQulf’s permt
and the Borden permt application.®* M. MIller was allegedly
told that both Georgia Qulf’s permt and the Borden permt
application were unavailable. M. MIller apparently returned a
second tinme, but these docunents were again unavail able. M.
MIler then prepared a public record request pursuant to the
Loui siana Public Records Act. On May 27, 1999, LDEQ provided M.
MIller with the Borden permt application and the Georgia Gulf
permt. Oiginally, the public coment period for the Borden
Permt was to close on May 15, 1999. At the request of LEAN,

however, the public coment period was |ater extended to July 16,

13 M. MIller wanted to review the Georgia Gulf permt to
determne if the ERCs which where transferred from Georgia CGulf
to Borden were surplus, enforceable, permanent, and quantifi able.
ld. at 2.
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1999. Id. at 2-3.

EPA can only object to a Title Vpermt if it is not in
conpliance with the applicable requirenents or the requirenents
of 40 CF.R Part 70. 40 CF.R 8 70.8(c)(1). Thus, the failure
of Louisiana to conply with the public participation requirenments
for Title V and preconstruction permts (L.A C 33:111.531) can
be the basis for objecting to a permt. However, LDEQ did neet
the applicable public participation requirenents of L.A C
33:111.531.

Specifically, LDEQ provided thirty (30) days public notice
to conment on the proposed permt. LDEQ also held a public
hearing on the proposed permt and again provided at least thirty
(30) days advanced notice. Wth respect to access to application
docunents, both the public notice requesting public coment and
the notice of public hearing stated that a copy of the Borden
permt application was al so avail able at the Gonzal es public
library. According to LDEQ both days that M. M Il er sought to
review the Borden permt application and the Georgia Gulf permt,
t he engi neer who had possession of the files happened to be out
of the office.

EPA agrees that access to information is a necessary
prerequi site to neaningful public participation. As such, the
proposed permt should be readily accessible to the public and it

is a source of concern that the draft Borden permt was not.

12



However, in this case, it appears that the delay in LEAN s
obtai ning the Borden permt was addressed when LDEQ extended the
public comment period to July 16, 1999, neaning that M. MIller
had two nonths to review the permt. Accordingly, the error
appears to have been harmess in this case. M. MIler and LEAN
had anpl e opportunity to review the docunents and neani ngful ly
participate in the public comment process. Therefore, the
request to object to the Borden Permt on this ground is denied.
VI. EM SSI ON REDUCTI ON CREDI TS USED FOR COFFSETS
A PETI TIONER S CLAI M

The Petitioner clains that the em ssion reduction credits
(ERCs) on which Borden proposes to rely to offset its em ssions
increase are not valid. The ERCs purchased by Borden canme from
CGeorgia GQulf’s phenol/acetone unit. The Petitioner asserts that
the em ssion reductions clainmed by Georgia GQulf are greater than
t he anobunt of em ssions the conpany was permtted to emt at that
time and thus cannot be credited as ERCs. Petition at 4. In
addition, if the reductions took place prior to Decenber 31,
1989, the Petitioner clainms that Georgia GQulf should not have
been all owed to bank the ERCs because the Louisiana regul ations
prohi bited banki ng of reductions nmade prior to 1990. Id.

The Petitioner also contends that the em ssion reductions
resulting fromGeorgia GQulf’s installation of a thermal oxidizer

(ElQ # 1-90) are not valid because the thermal oxidizer was
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requi red under the Act, and under Section 173(c)(2) of the Act,
“em ssion reduction credits otherwi se required by this chapter
shall not be creditable as em ssion reductions for purposes of
any such offset requirenent.” 1d. Finally, the Petitioner
al l eges that LDEQ s banki ng database is so inaccurate that it
woul d be inpossible for EPA or the public to determ ne whet her
the em ssions in the database neet the requirenents of the Act.
ld. at 5.1

For the reasons discussed bel ow, EPA agrees with the
Petitioner that the ERCs purchased from Georgia GQulf were not
valid. Specifically, EPA has concluded that the ERCs were not
surplus at the tinme of generation or when banked, ®* and based on
di fferent grounds, that they were not surplus at the tinme they
wer e used.

B. GEORG A GULF' S EM SSI ON REDUCTI ONS WERE NOT SURPLUS VWHEN
GENERATED OR BANKED

In order for Georgia Gulf to deposit its em ssion reductions
in the ERC bank, the em ssion reductions nust be surplus,

permanent, quantifiable, and enforceable. L. A C 33:111.607.F. 1

14 The issue of the accuracy of LDEQ s banki ng database is
nmoot since | have concluded, as discussed below, that the credits
purchased by Borden from Georgia Gulf were not valid when banked
or when issued. Therefore, it is unnecessary to reach this
i ssue.

15 The relevant permtting history relating to Georgia
@l f from 1970 through the issuance of the ERC Certificate on
Cct ober 26, 1995, is provided in Appendix Ato this Oder.
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“Sur plus Em ssion Reductions” are defined in L.AC 33:111.605 as

em ssion reductions that are voluntarily created for an

em ssions unit and have not been required by any | ocal,

state or federal law, regulation, order, or

requi renent, and are in excess of reductions used to

denonstrate attai nment of federal and state anbient air

qual ity standards.

As shown bel ow, the em ssion reductions clainmed by Georgia
@Qul f were required by state and federal |aw, regulations, or
requi renments. ' Thus, the em ssion reductions were not surplus
when generated in 1991, and the em ssion reductions should not
have been placed in Louisiana’ s ERC Bank on Cctober 25, 1995.
Since the rel evant em ssion reductions took place after 1990, the
all egation that the banked reducti ons may have taken place prior
to 1990 is rejected.

In its ERC Banking Application, Georgia Gulf sought credit
for the reduction of 184.10 TPY of VOCs from four em ssion
sources?” resulting fromthe installation of the Secondary Carbon

Adsorbers in 1991. Appendix A Table 1. On COctober 26, 1995,

LDEQ i ssued Ceorgia Gulf an ERC Certificate approving the 184.10

16 Since an NNSR or Title V permt is required by the
Loui si ana regulations (e.g., L.AC 33:111.504 and 507), any
permt (and the em ssion limtations contained therein) would be
considered a state and/or federal requirenent.

o Al t hough the installation of the Secondary Carbon
Adsorbers in 1991 resulted in the elimnation of five point
sources, Ceorgia Gulf only sought credit for four point sources.
Georgia Qulf's February 17, 1995 Em ssion Reduction Credit (ERC)
Banki ng Application.

15



TPY as ERCs.!® However, even prior to the installation of the
Secondary Carbon Adsorbers, these four em ssion sources were
subject to Louisiana s Waste Gas Di sposal Regulation. The 1982
version (Rule 22.8) of the regulation as well as the 1987 version
(L.A.C. 33:111.2115) required controls on any waste gas di sposal
stream cont ai ni ng organi ¢ conpounds from any em ssion source to
be controlled. Nonhal ogenated hydrocarbons were required to be
controlled by an afterburner, but other nethods of control,
i ncl udi ng carbon adsorption and recycling or vapor recovery could
be approved by LDEQ

I n Novenber 1990, however, the Waste Gas Di sposal Regul ation
(L.A.C. 33:111.2115) was anended to require nonhal ogenat ed
hydrocarbons to be controlled wthin one year by an afterburner
or equally effective device which achieves a renoval efficiency
of at least 95% or to reduce em ssions to 50 ppm by vol une,

whi chever is less stringent. L.AC 33:111.2115.1°

18 Acet one was delisted as a VOC on June 16, 1995. 60
Fed. Reg. 31633. Assumng that the em ssion reductions were
actually surplus, the correct anobunt of ERCs listed on the
certificate should have been 152.33 TPY, not 184.10 TPY. See
Response to Comments at 8.

19 O her nmethods of control (such as the carbon adsorption
systeminstalled by Georgia Qulf) were acceptabl e, provided that
t hey achi eved the sane | evel of renoval efficiency and were
approved by the “admnistrative authority*”. “Admnistrative
authority*” was defined in L.AC 33:111.111 to include both EPA
and LDEQ Thus, in order to use carbon adsorbers (or other
devices) instead of afterburners to comply with L.A C
33:111.2115, LDEQ would have had to submt the proposal to EPA as
a SIP revision. EPA has not received nor approved a site

(continued. . .)
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Therefore, by Novenber 1991, Georgia GQulf was required by
regul ation to achieve a renoval efficiency of 95% for these four
em ssion points. Only em ssion reductions in excess of 95%
coul d be considered “surplus em ssion reductions”. The Secondary
Car bon Adsorbers did not neet the 95% control requirenent.
According to the emi ssion inventory questionnaire attached to
Ceorgia Qulf’'s ERC application, Georgia GQulf only estimted an
overall VOC control efficiency of 85% However, even this anount
seens questionable, given that of the six pollutants controll ed,
the two | argest (nethanol and acetone) were controlled at 50%
ef ficiency, whereas the remaining four pollutants were controlled
at 85% efficiency. LDEQ |later stated that the control efficiency
was 80% %°

I n concl usion, the em ssions reductions achi eved by CGeorgi a
Qulf were required by regulation to be controlled, and the
em ssions were not reduced in excess of 95% As such, the
em ssion reductions were not “surplus,” were not eligible to be

banked as ERCs, and could not be relied upon as valid offsets for

19C. .. continued)
specific SIP revision for Ceorgia CGulf.

LDEQ al so set a 200 ppnv limt for Georgia Gulf instead of a
50 ppnv Iimt required by the regulation. The SIP revision
process woul d al so have been required to operate at an em ssion
l[imt greater than 50 ppnv.

20 Response to Comments at 8.
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Borden’s permt.?!

C. GEORG A GULF' S EM SSI ON REDUCTI ON CREDI TS (ERCs) WERE NOT
SURPLUS AT TI ME OF USE BY BORDEN

EPA has concl uded, as di scussed above, that the em ssion
reductions achieved by Georgia Qulf (fromwhich the offsets in
question occurred) were not surplus at the tinme they were
generated in 1991 and banked in 1995. EPA al so concl udes that
t he ERCs banked by Georgia GQulf were not surplus at the tinme they
were used as offset credits in Borden's permt. Under Clean Ar
Act section 173(c)(2), ERCs nust be surplus at the tinme they are
used as offsets. EPA approved Louisiana’s permtting and banking
regulations (L.A.C. 33:111.504.F. 10 and 623.B.1) on the basis
that the regulations required that ERC s nust be surplus at the
time of use as offsets. Any other interpretation of the State’'s
regul ati ons woul d not have been consistent with Section 173(c)(2)
of the Act, which requires that “em ssions reductions otherw se
required by [the Act]” cannot be used as offsets. Relying
explicitly on this interpretation of the Clean Air Act, EPA
proposed to approve Louisiana’s banking regul ati ons, explaining
that “the requirenent that the em ssion reductions be surplus

when actually used is adequately addressed by [Loui siana’s]

21 Because the application of the waste gas di sposal
regulation, L.A.C 33:111.2115 renders the ERCs ineligible for
banking, there is no need to apply other regulations (e.g., state
air toxics) or permt limts for this analysis, nor determne if
the reductions were in excess of reductions used to denonstrate
attai nment.
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regulations.” [i.e., the State’s NSR regul ations]. 63 Fed. Reg.
44192, 44200 n.2 (Aug. 18, 1998). See also 62 Fed. Reg. 52948,
52949 (CQct. 10, 1997) (granting final approval of Louisiana s
NNSR program based, in part, on finding that L. A C
33:111.504.F.5 and 504. F. 10 satisfy Section 173(c)(2) of the Act
by “prevent[ing] em ssions reductions otherw se required by the
Act frombeing credited for purposes of satisfying the part D
of fset requirenents”). ??

As a result, even if an ERC certificate has been validly
i ssued, LDEQ must certify the ERCs as surplus at the tine the
credits are used to account for any new federal or state
statutes, regulations, or permts which establish new baseline
emssion limts. |In addition, LDEQ nust ensure that the ERCs

were not later relied upon to denonstrate attai nnment of any

22 In the course of discussing this petition with LDEQ it
canme to light that LDEQ has applied its regulations in a manner
t hat does not comport with EPA's interpretation of the state’s
permtting and banking regul ati ons regarding the applicability of
a “surplus when used” requirenent. In EPA's view, the |anguage
of the state regulations is consistent with Section 173(c)(2) of
the Act, and it was on that basis that the Agency approved LDEQ s
NSR regul ations in 1997 and LDEQ s banking regulations in 1999.
See, e.g., Section 173(c)(2) of the Act, 42 U S.C. 8§ 7503(c)(2),
whi ch provides that “em ssions reductions otherw se required by
[the Act] shall not be creditable as em ssion reductions for
pur poses of any such offset requirenent.” See also L.A C
33:111.504. F. 10, which provides in part that “em ssion reductions
otherwi se required by the Federal Clean Air Act or by state
regul ations shall not be credited for purposes of satisfying the
offset requirenent,” and L.A C. 33:111.623.B.1, which provides
that “an ERC may be used to offset increased em ssions from new
or nodified sources in nonattainnment or attainment areas in
accordance with L.A C. 33:111.504.”
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federal or state anbient air quality standard.

EPA finds that the Georgia Gulf ERCs relied upon in Borden's
permt are invalid for use as offsets for two reasons. First,
when LDEQ i ssued Borden its permt on August 25, 1999, the
em ssions reductions banked by Georgia Gulf were required by the
Clean Air Act and thus not eligible for use as offsets. Second,
Georgia GQul f’'s em ssions reductions were not bel ow the em ssions
limt in the applicable SIP in effect at the tinme the application
to construct was filed and, again, not eligible for use as
of fsets.

1. Em ssi on Reductions Required by the Clean Air Act
Cannot be Used as O fsets

Section 173(c)(2) of the Act, 42 U.S.C. § 7503(c)(2)
provi des that “em ssion reductions otherwi se required by [the
Act] shall not be creditable as em ssion reductions for purposes
of any such offset requirenent.” For exanple, EPA has expl ai ned
that “reductions required to neet [reasonably avail able control
t echnol ogy] RACT and acid rain reductions pursuant to statutory
authority are not creditable for em ssion offsets.” 57 Fed.
Reg. at 13498, 13552 (April 16, 1992). As to banked ERCs, this
means that the use of ERCs which were surplus sonme years ago when
t hey were banked, cannot be used as valid offsets if they are no
| onger surplus at the time of use because of other regul ations
enacted after the ERCs were banked. See 65 Fed. Reg. 76576,

76569 (Dec. 7, 2000) (limted disapproval of Ventura County,
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California’s State Inplenmentation Plan for failing “to ensure
that ERCs are surplus to all requirements of the Act at the tine
they are used, even though they were discounted at the tinme of
generation and even though [Ventura County] has not relied on the
ERCs for its attai nment denonstration.”). This hel ps ensure that
em ssion reductions required under current |aw are not underm ned
by the use of outdated offsets that were placed in a bank before
the em ssion control requirenents becane effective.

The corresponding state regulation to Section 173(c)(2) of
the Act is L.AC 33:111.504.F. 10. This regulation states that
“em ssion reductions otherw se required by the Federal Cean Ar
Act or by state regulations shall not be credited for purposes of
satisfying the offset requirenent.” L.AC 33:111.504.F. 10 is a
statutorily mandated provision of the Louisiana SIP. 42 U S C
8§ 7503(c)(2). EPA stated that this provision satisfied Section
173(c)(2) of the Act when it approved Louisiana s NNSR rul es.

62 Fed. Reg. at 52949. %

The application of the *“surplus when used” requirenent can
be illustrated by the foll owi ng exanple. Assune that a source
has uncontroll ed em ssions of 300 TPY. A RACT regul ation
promul gated in 1995 (and incorporated into the SIP) requires an

80% destruction efficiency (reduce VOC em ssions by 80% to 60

23 EPA al so deternmned that L.A C. 33:111.504.F.5
satisfies Section 173(c)(2) of the Act. 62 Fed. Reg. at 52949.
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TPY). The source installs controls which reduce VOC em ssions by
95% to 15 TPY. A permt nodification is issued which sets an
emssion limt of 15 TPY. The 45 additional tons of em ssion
reducti ons beyond those required by the RACT regulation in the
SI P are considered “surplus”,? and then banked according to the
State’s banking regul ations. ?®

Now assume that in 1998 a maxi mum achi eveabl e contro
technol ogy (MACT) requirenent is promul gated which requires a 95%
destruction efficiency (reduce uncontrolled em ssions by 95% to
15 TPY).%® A major source (located in a serious nonattai nment
area) wants to build a new unit at an existing major source which
wll emt 37.5 TPY (major nodification). Thus, it needs to
obtain 45 TPY in offsets (37.5 TPY x 1.2). L.A C 33:111.504,
Table 1. Since the 1998 MACT requirenent requires a 95%
destruction efficiency, the 45 TPY credit in the bank is no
| onger valid for use as offsets because those em ssion reductions

were required by the Clean Air Act in 1998. Section 173(c)(2) of

the Act and L.A C. 33:111.504.F. 10 explicitly provide that
24 Thi s exanpl e assunes the em ssion reductions nmet the
definition of “surplus em ssion reductions” in L.A C. 33:111.605.
25 I n Loui siana, sources nust deposit em ssion reductions
in the bank in order to preserve themfor use as offsets. L.A C
33:111.603. This exanple assunes that all other requirenents for

banki ng em ssion reductions are net.

26 The 95% destruction efficiency is used as an exanpl e.
Many MACT regul ations require a 98% destruction efficiency (e.g.,
40 CF.R § 63.113).
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reductions required by the Cean Air Act cannot be used as
of fsets. Therefore, the 45 tons which were previously banked are
no longer valid to be used as offsets.?

This is essentially what happened with respect to the
CGeorgia Gulf ERCs at issue here (if we assune for the nonent that
the credits were valid when banked). On Cctober 13, 1995, LDEQ
issued a permt nodification, designated as Permt 1267T(M3) to
allow Georgia GQulf to construct a new purification colum. Six
months later, on April 18, 1996, LDEQ issued a permt
nodi fication, designated as Permt 1267T(M4) to allow Georgia
@ul f to expand the production capacity of the phenol/acetone
plant. As part of the project, CGeorgia Qulf replaced the
Secondary Carbon Adsorbers with a new regenerative thermnal
oxi di zer (RTO). Georgia Qulf also added an eighth oxidizer to
t he phenol /acetone plant (a new em ssions source within the
process unit).

These permt nodifications (M3 and M4) triggered the
applicability of several federal and state em ssion control
requi renents. Perhaps nost inportant, the em ssion reductions
achieved by installation of the RTO were required, in part, by
the waste gas disposal rule, L.A C 33:111.2115 (which requires a

95% control efficiency for VOCs), and the National Em ssion

21 L.AC 33:111.623.B.1 requires ERCs used as offsets to
conply with Louisiana’s NNSR regul ati ons found at L.A C
33:111.504.
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Standards for Organic Hazardous Air Pollutants from Synthetic
Organic Chem cal Manufacturing Industry (SOCM) sources, 40
C.F.R 8 63.113 (incorporated by reference in L. A C

33.111.5122) (which requires a 98% control efficiency of total
organi ¢ hazardous air pollutants). The addition of a new, eighth
oxi di zer/reactor was subject to the requirenents of the New
Source Performance Standards (NSPS) Subpart 11 (which require a
98% reduction of total organic conpounds) (incorporated in L.A C
33.111.3003). Further, the new purification unit and the
numerous distillation colums/towers that were nodified or

repl aced were subject to the requirenents of the New Source
Performance Standards (NSPS) Subpart NNN (which require a 98%
reduction of total organic conpounds) (incorporated in L. A C
33.111.3003).

Based on these new requirenents, the 184.10 TPY of ERCs
banked by Georgia Gulf in 1995 nust be re-eval uated pursuant to
section 173 of the Cean Air Act and the state’s permtting and
banki ng regulations to determ ne the extent to which the earlier
em ssion reductions may now be required by federal and/or state
| aw. 22 Thi s eval uation was not conducted by LDEQ prior to
i ssuance of Borden’s permt on August 25, 1999. Further, there
is no indication that the RTOemssion limt is nore stringent

than the 98% I evel of control requirenents triggered by Georgia

28 As di scussed at supra, footnote 20.
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@Qul f’ s expansion. As such, the ERCs relied upon in Borden’s
permt appear to be otherwi se required by |aw and thus were
invalid for offset purposes.

2. Em ssi on Reductions Must be Bel ow t he Emn ssions
Baseline in the SIPin Oder to be Used as O fsets

The ot her requirenent that nmust be considered in determ ning
the validity of ERCs for use as offsets is the “baseline” for
cal culating ERCs. EPA regulations require each SIP to:
provide that for sources and nodifications subject to
any preconstruction review program adopted pursuant to
this subsection the baseline for determning credit for
em ssion reductions is the emssions limt in the
applicable SIP in effect at the tine the application to
construct is filed.
40 CF. R 8 51.165(a)(3)(i). LDEQ has incorporated 40 C. F.R
§ 51.165 into its banking regulations.? This provision provides
that the permtting authority nust determ ne the appropriate
basel i ne bel ow which offsetting em ssions are obtained by using
the emssion limtations set forth in the SIP. This nmeans that
t he anmount of em ssions which can be used as offsets froma

source will be based on enission reductions bel ow these SIP

limts.?3°

29 Specifically, L.AC 33:111.601. A provides that “this
regul ati on [ ERC banki ng regul ati ons] does not alter new source
review requirements nor exenpt owners or operators from
conpliance with applicable preconstruction regulations in accord
with 40 CF.R 8 51.18 . . . [recodified as 40 CF.R 8§ 51.165]."
Therefore, L.A.C. 33:111.601 requires conpliance with
51.165(a) (3)(i).

30 Since the exanpl e bel ow provides an enission limt for
(continued. . .)
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This can also be illustrated by the prior exanple, this tine
focusing on how new SIP limts affect the baseline for
determ ning surplus credits. Again assunme that a source has
uncontrol | ed eni ssions of 300 TPY.3 A RACT regul ation
promul gated in 1995 (and incorporated into the SIP) requires an
80% destruction efficiency (reduce VOC em ssions by 80% to 60
TPY). The source installs controls which reduce VOC em ssions by
95% to 15 TPY. A permt nodification is issued which sets an
emssion limt of 15 TPY. The baseline for the em ssion
reductions that may be used for offsets is 60 TPY (the current
level inthe SIP). This baseline sets the limt for which
surplus em ssions fromthis source can be used for offsets. The
45 additional tons of em ssion reductions are considered
“surplus”, and then banked according to the State’s banking
regul ati ons.

In 1998, a MACT requirenent is pronul gated which requires a
95% destruction efficiency (reduce uncontrolled em ssions by 95%
to 15 TPY). The facility’s NNSR permt is nodified to reflect

the MACT requirenent. Since the permt was issued pursuant to an

30(...continued)
the source in the SIP, one uses the emssion limt inthe SIP to
deterni ne the baseline, rather than actual em ssions. 40 C.F.R
8 51.165(a)(3)(i).

81 Thi s exanpl e agai n assunes that the em ssion reductions
met Louisiana’s regulatory definition of “surplus em ssion
reductions” and were appropriately banked to preserve them as
of f sets.
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EPA- approved NNSR program it would be considered part of the
Loui siana SIP. See National Mning Association v. U S. EPA 59
F.3d 1351, 1363 (D.C. Gr. 1995). Therefore, the new baseline
for determ ning whether there are any surplus emssions fromthis
source that can be used as offsets is 15 TPY.

In 1999, the major source (located in a serious non-
attai nment area) wants to build a new unit at an existing major
source which wll emt 37.5 TPY (major nodification). Thus, it
needs to obtain 45 TPY in offsets (37.5 TPY x 1.2). L. AC
33:111.504, Table 1. Since the new baseline is now 15 TPY, any
em ssion offsets nmust conme from additional reductions bel ow the
15 TPY baseline (e.g., increase destruction efficiency to 98%.
Because of the recal culation of the baseline, the 45 TPY credit
in the bank is not valid for use as offsets.?

To determ ne whether the Georgia Gulf ERCs are valid to be
used as offsets in Borden’s permt, we therefore need to eval uate
the emssions [imt in the applicable SIP in effect at the tine
that Borden’s application to construct was filed on March 10,
1999. As noted above, LDEQ approved permt nodification (M4) on

April 18, 1996, to allow Georgia Gulf to expand the production

82 There may be situations where the two nethods set forth
in Section VI.C.1 and 2 will result in tw different figures.
For exanple, a MACT requirenent may be part of the Section
173(c)(2) calculation as a requirenment of the Act, but not part
of the baseline cal cul ation because a State may not have
i ncorporated the MACT requirenent into its SIP. |If this occurs,
one would use the I ower of the two cal cul ati ons.
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capacity of the phenol/acetone plant. The project involved

repl aci ng the Secondary Carbon Adsorbers wth a new regenerative
t hermal oxidi zer (RTO) and addi ng an ei ghth oxidizer/reactor to

t he phenol /acetone plant. After this permt nodification, the
emssion limt permtted by LDEQ for the RTO and the phenol/
acetone production unit to neet the various control requirenents
was 4.55 TPY. The new baseline for Georgia Gulf thus becanme 4.55
TPY.

In light of this recal cul ated baseline, the 184.10 TPY of
ERCs banked in 1995 by Georgia Gulf are not valid for use by
Borden in 1999. 1In fact, even if the entire phenol/acetone plant
was shut down at the tinme Borden sought to use the CGeorgia Gulf
ERCs as offsets (which it was not), the maxi num concei vabl e
surplus of Georgia GQulf ERCs woul d have been 4.55 TPY. Thus, the
ERCs banked by Georgia Gulf were not bel ow the em ssions baseline
of 4.55 TPY in the SIP that was in effect when Borden submtted
its 1999 application and could not be used as valid offsets.

In sum based on the fact that the ERCs relied upon by
Borden for offsets were not surplus at the tine of generation,
when banked, or at the tinme they were used, the Petitioner’s
objection on this ground has nerit. However, as noted earlier,
LDEQ has issued a permt nodification to Borden which relies upon
netting credits rather than the external ERCs upon which the
Borden Permt and the Petition are based. Accordingly, the
Petitioner’s objection on this ground is dism ssed as noot.
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VI1. REASONABLE FURTHER PROGRESS TOMNRDS ATTAI NVENT

The Petitioner also challenges Borden’s Title V permt on
the grounds that a new facility in the Baton Rouge area w ||
hi nder “reasonable further progress” (RFP) in achieving the ozone
National Ambient Air Quality Standard (NAAQS). The Petitioner
broadly argues that air quality in Baton Rouge is actually
getting worse, not better. As a result, the Petitioner asserts
that the RFP requirenents of Sections 172, 173, and 182 of the
Act are not being net since the em ssions allowed under Borden’'s
Title V permt can only make the ozone problenms worse. Further,
the Petitioner argues that the em ssion reductions achieved in
Borden’s permt, nanely, the 1.2 to 1 offset required by Section
182(c) (10) of the Act, do not neet the RFP denonstration required
by Section 173(a)(1)(A) of the Act, because they will not ensure
ozone attainment by Novenber 15, 1999, the applicable date for
t he Baton Rouge nonattai nment area. Petition at 5-7.

For the reasons discussed below, Petitioner’s argument with
respect to the RFP requirenents of Sections 172 and 182 of the
Act is denied as they are not “applicable requirenents” for a
source receiving an operating permt under Title V. EPA has
previously determ ned that the original offsets obtained by
Borden are invalid (as discussed in Section VI above), and thus
the Borden Permt would not satisfy the RFP requirenment of

Section 173(a) (1) (A) of the Act, 42 U.S.C. § 7503(a)(1)(A).
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Petitioner’s request that EPA object to the permt on this ground
is not being granted, however, because as noted above, the
Revi sed Borden Permt does not rely upon ERCs on which the Borden
Permt and the Petition were based. Accordingly, the
Petitioner’s objection on this ground is dism ssed as noot.
A REASONABLE FURTHER PROGRESS UNDER SECTI ONS 172 and 182

As previously stated, to justify an objection by EPAto a
Title V permt pursuant to Section 505(b)(2) of the Act, 42
U S C 8§ 7661d(b)(2), the Petitioner nmust denonstrate that the
permt is not in conpliance with the applicable requirenents of
the Act, including the requirenents of the Louisiana SIP
However, the general issue of whether the proposed Borden permt
shoul d be deni ed because the Baton Rouge ozone nonattai nnent area
is not maki ng RFP under Sections 172 or 182 of the Act cannot be
addressed here because the RFP requirenment that the State devel op
and submt a SIP that provides for RFP is not, as to any
i ndi vi dual source, an applicable requirenent of the Act for
purposes of an NNSR permt or an operating permt issued under
Title V.3

Under the Act, States are required to develop SIPs for

nonatt ai nnent areas that provide a pathway for achieving the

33 The Act defines RFP as “such annual increnental
reductions in emssions of the relevant air pollutant as are
required by this part or nmay reasonably be required by the
Adm ni strator for the purpose of ensuring attainnent of the
applicabl e national anbient air quality standard by the
applicable date.” 42 U S.C. 8§ 7501(1).
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NAAQS. The SIP generally will include planning docunents, such
as an RFP denonstration applicable to the state. See 42 U S. C
88 7502(c)(2) and 7511a(c)(2)(B). The SIP will also include
control requirenents that are directly applicable to sources.
Al t hough such control requirenments nmay be adopted by the State to
satisfy the State’s planning obligation to achieve RFP, this does
not change the fact that planning obligations such as the RFP
provi sions of Sections 172 and 182 are requirenents applicable to
States under the SIP. These requirenents do not have any direct
application to sources even where the RFP plan or attainnent plan
relies on specific control requirenents that are applicable to
the source and that are adopted into the SIP. Therefore, it is
only the underlying control requirenents, if any, not the general
obligation of the State to achieve a certain | evel of reduction,
that can be reflected in (and are, therefore enforceable under) a
source-specific operating permt issued under Title V. Since
pl anni ng obligations of the State, such as the requirenents of
Section 172 and 182, cannot be directly inplenented by a specific
source through a Title V permt, it is not an applicable
requi renent under Title V of the Act. 57 Fed. Reg. 32250, 32276
(July 21, 1992).

This interpretation is consistent wth the Agency’s | ong-
standi ng expl anation of the relationship between Title V and

SIPs. For exanple, in the preanble to the final rule
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promul gating 40 CF. R Part 70 (State Operating Permt Prograns),
EPA st at ed:

The EPA proposed that the NAAQS is a SIP requirenent,
not an "applicable requirenment” for title V permts. In
the case of large, isolated sources such as power

pl ants or snelters where attai nnent of the NAAQS
depends entirely on the source, EPA proposed that the
NAAQS nay be an applicable requirenment and solicited
comment on this position.

An environnmental group commented that excluding
protection of anbient standards, PSD increnents or
visibility requirenents as applicable requirenents are
unl awful and bad policy. It argued that section 504(e)
expressly defines "requirenments of the Act" as
"including, but not limted to, ambient standards and
conpliance with applicable increnment or visibility
requi renents under part Cof title I." Although this
provi sion applies only to tenporary sources, the group
asserts that it would be anonal ous for Congress to

I npose nore conprehensive permt requirenents for
temporary sources than for permanent sources.

The EPA di sagrees with the comment that would apply
section 504(e) to permanent sources. Tenporary sources
must conply with these requirenents because the SIP is
unlikely to have perfornmed an attai nnent denonstration
on a tenporary source. To require such denonstration
as on every permtted source would be unduly
burdensone, and in the case of area-w de pollutants

i ke ozone where a single source's contribution to any
NAAQS violation is extrenely snmall, perform ng the
denonstrati on woul d be neani ngl ess. Under the Act,
NAAQS i npl enentation is a requirenent inposed on States
inthe SIP, it is not inposed directly on a source. 1In
its final rule, EPA clarifies that the NAAQS and the
increment and visibility requirenments under part C of
title I of the Act are applicable requirenents for

t emporary sources only.

Id.; 40 CF.R 8 70.2 (definition of applicable requirenent).
In sum the Petitioner’s request that EPA object to the

Borden permt on these grounds is denied because the general
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i ssue of whether the Baton Rouge ozone nonattai nnment area as a
whol e is maki ng RFP toward attai nnent in accordance with Sections
172 or 182 of the Act is a SIP obligation applicable to the
State, not to individual sources. As such, it is not an
"applicable requirenent” for a source receiving an operating
permt under a Title V program
B. REASONABLE FURTHER PROGRESS UNDER SECTI ON 173

The Petitioner also contends that under Section 173(a)(1)(A)
of the Act, 42 U S.C. 8 7503(a)(1)(A), Title V permts cannot be
i ssued unless sufficient offsetting em ssions reductions have
been obtained to achieve RFP. Petition at 5. As noted earlier,
Section 171(1) of the Act, 42 U S.C. 8§ 7501(1), defines RFP as
requiring annual increnmental em ssion reductions “for the purpose
of ensuring attainment of the applicable NAAQS by the applicable
date.” The Petitioner argues that Borden's permt should not
have been issued as Baton Rouge will not be in attainnent by
Novenmber 15, 1999, the applicable date for the Baton Rouge
nonattai nnent area. |d.

EPA's long-standing interpretation is that the RFP
requi rement of Section 173(a)(1)(A) of the Act is satisfied as
| ong as the source neets the nore specific offset requirenents
est abl i shed under Section 182(c)(10) of the Act. Specifically,
EPA stated in 1992 that the Agency:

interprets section 173(a)(1)(A) to ratify current EPA
regul ations requiring the em ssions baseline for offset
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pur poses be calculated in a nmanner consistent with the

em ssion baseline used to denonstrate RFP. Regarding the

anount that is necessary to show noninterference with RFP

EPA wi Il presunme that so long as a new source obtains

offsets in an anmount equal to or greater than the anount

specified in the applicable offset ratio..., the new source

wll represent RFP.
57 Fed. Reg. at 13552. This interpretation is consistent with
the |l egislative history, discussed above, explaining that the
specific em ssion reductions required under Section 182 of the
Act provide “a concrete translation of how much an area nust do
to achi eve ‘reasonable further progress.’” House Report No.
101-490(1) at 236.

Al t hough Borden submtted the 1.2 to 1 em ssions offsets
required for a serious ozone nonattai nnent area pursuant to
Section 182(c)(10) of the Act, EPA has found that the CGeorgia
Qulf ERCs Borden relied on for use as em ssions offsets were
invalid,? and thus EPA presunes that RFP woul d not have been
achi eved. See 57 Fed. Reg. at 13552. The petition to object on
this ground is not being granted, however, because as previously
stated, the Revised Borden Permt does not rely upon the ERCs on
whi ch the Borden Permt and the Petition were based.

Accordingly, the Petitioner’s objection that the Borden Perm:t
does not satisfy the RFP requirenent of Section 173(a)(1)(A) of
the Act, 42 U. S.C. 8 7503(a)(1)(A), is dismssed as noot.

VIT1. ENVI RONMENTAL | MPACTS OF FACI LI TY AND ENVI RONVENTAL

34 Section VI, supra.
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ASSESSMENT

The Petitioner alleges that the environnental inpacts of
this facility significantly outweigh the social and econom c
benefits of the facility. Petitionat 7 - 9. 1In a related but
distinct claim the Petitioner also clains that Borden's
envi ronnent al assessnent of the site is inadequate. |d. at 9 -
11. Wth respect to the latter claim the Petitioner has failed
to cite any applicable State or Federal |egal authority which
Borden is alleged to have violated. Nonetheless, liberally
interpreting the allegation, EPA construes it as an alternative
contention that Borden’s alternate site analysis is flawed as a
result of its failure to properly conduct a site assessnent.

The Act requires States to observe certain requirenents in
devel opi ng state inplenentations plans (SIPs). Anobng ot hers,
Section 172(c)(5) of the Act, 42 U S.C. 8§ 7502(c)(5), requires
that a nonattai nment SIP nmust include a permt programfor the
construction and operation of new or nodified major sources in
nonattai nnment areas. Under this major “new source review, the
pl an nust include, inter alia, provisions requiring that the
state has determ ned that based on

an analysis of alternative sites, sizes, production

processes, and environmental control techniques for

such proposed source denonstrates that benefits of the

proposed source significantly outweigh the

envi ronnental and social costs inposed as a result of

its location, construction or nodification.

42 U.S.C. § 7503(a)(5). On Cctober 10, 1997, EPA approved the
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State of Louisiana’s NNSR program |In so doing, EPA found that
L.AC 33:111.504.D.7 was consistent with Section 173(a)(5). 62
Fed. Reg. 52948, 52949 (Cctober 10, 1997).3%

The Act contains no detailed requirenments concerning the
particular contents of the required “alternatives analysis,” nor
has EPA promul gated regul ati ons or gui dance addressing the
anal ysis. However, this statutory requirenment nust still be
fulfilled. See Oregon Environnmental Council v. Oregon Departnent
of Environnental Quality, 775 F.Supp. 353, 356 (D. O. 1991) (“if

EPA determ nes that the provisions of an approved
i npl enentation plan are not being properly inplemented in issuing
a permt to a new source, the state cannot issue the permt”);
In Re Canpo Landfill Project, Canpo Band | ndi an Reservati on,
6 E. A.D. 505, 520 (1996) [EPA Environnmental Appeals Board
reviewing major NSR permt under Section 173(a)(5)].

Accordingly, we nust first analyze the franmework under which
Loui siana inplenments the alternative sites analysis required
under L.A.C. 33:111.504.D.7. Second, we nust evaluate the

facility specific factors consi dered and whet her those factors

35 L.AC 33:111.504.D.7 provides that “as a condition for
issuing a permt to construct a major stationary source or major
nmodi fication in a nonattai nnment area, the public record nust
contain an analysis, provided by the applicant, of alternate
sites, sizes, production processes, and environnmental control
t echni ques and denonstrate that the benefits of |ocating the
source in a nonattai nnent area significantly outweigh the
envi ronment al and soci al costs inposed.”
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wer e bal anced in a manner consistent with the statutory and

regul atory framework. Although EPA found that the Georgia QGulf
ERCs upon which the initial permt was based were invalid, as
noted these ERCs are no | onger part of the original permt due to
a recent permt nodification.3  Absent any future issue
regarding the validity of ERC s, Louisiana’ s alternatives

anal ysis appears to satisfy the statutory requirenents of Section
173(a)(5) of the Act. As aresult, the petition to object to
Borden’s permt on this ground is deni ed.

A.  THE FRAMEWORK FOR ANALYZI NG ALTERNATI VES USED BY LDEQ I S
CONSI STENT W TH SECTI ON 173(A) (5) OF THE ACT

In inplementing the alternative sites analysis required
under L.A.C. 33:111.504.D.7, LDEQ considered a set of criteria
known as the “IT Requirenments” (naned for a state court decision
involving the I T Corporation).? Under the I T Requirenents,
LDEQ nust address whet her
1. the potential and real adverse environnental
effects of the proposed project have been avoi ded
to the maxi num extent possi bl e;

2. a cost benefit analysis of the environnment inpact
costs bal anced agai nst the social and econom c

benefits of the project denonstrate that the
| atter outweighs the forner;

3. there are alternative projects or alternative sites or
36 See Sections VI and VI supra.
37 Save Qurselves, Inc., et al. v. The Louisiana

Envi ronmental Control Conm ssion and the Loui siana Departnent of
Nat ural Resources, 452 So. 2d 1152 (La. 1984).
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mtigating nmeasures which would offer nore protection
to the environment than the proposed project wthout
unduly curtailing nonenvironnmental benefits to the
extent applicable.
In the Matter of Rubicon Inc., 670 So.2d at 483. The Basis of
Deci sion prepared by the LDEQ in considering the Borden perm:t
contains an extensive analysis of the IT Requirenents.

Wil e the wei ghing of costs and benefits required under the
| T decision has been interpreted as a “rule of reasonabl eness,”
the IT Court and subsequent courts have noted that “[t]he DEQ s
role as the representative of the public interest does not permt
it to act as an unpire passively calling balls and strikes for
adversari es appearing before the Secretary; the rights of the
public nust receive active and affirmative protection at the
hands of DEQ” |In the Matter of American Waste and Pol |l ution
Control Conpany, 642 So.2d at 1262, (internal punctuation
omtted) (quoting IT, 452 So.2d at 1157). Therefore, while the
| T Requirenents and the Act’s requirenents [42 U S.C. 8§
7503(a)(5) and L.A.C. 33:111.504.D.7] are not identical, EPA
finds that the framework enpl oyed by LDEQ in inplenenting the
alternatives analysis is sufficient to neet the Act’s
requirenents.

B. LDEQ S ALTERNATI VES ANALYSI S WOULD SATI SFY SECTI ON 173(A) ( 5)
OF THE ACT.

As explained in the Basis of Decision docunent, LDEQ

determ ned that the I T Requirenents had been net. Exam ning the
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facts presented, the LDEQ determ ned that adverse environnenta
i npacts had been mnimzed or avoided as nmuch as possible. The
State also found that the facility conplied with all applicable
federal and state requirenments concerning alternative sites,
alternative projects, and mtigation neasures.

The three requirenents and a summary of LDEQ s anal ysis of
the requirenents are as foll ows:

1. Whet her the potential and real adverse environnental

effects of the proposed project have been avoided to
t he maxi num ext ent possi bl e.

LDEQ consi dered em ssion controls, equipnment, design
standards, construction practices and training in analyzing this
requi renent. LDEQ found that the planned em ssion contro
technol ogy for the proposed facility would neet the requirenents
of all applicable regulations (including |owest achievable
em ssion reductions (LAER), maxi mum achi evabl e control technol ogy
(MACT), new source performance standards (NSPS), and Louisiana’s
Air Quality Regulations, including the State | nplenentation
Plan). Planned em ssion control technology in some cases exceeds
that required by regulation. For exanple, “regulations require
that em ssions fromthe formal dehyde storage tanks be reduced by
95% the proposed plan will achieve 99% control of VOC em ssions
by recycling the em ssions back into the formal dehyde process

units.” Volatile organic conpound em ssions are required to be
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offset at aratio of 1.2 to 1.3 LDEQ found that the facility
wll nmeet all National Anbient Air Quality Standards at the
property line and will not cause air quality inpacts which would
adversely affect human health or the environnent. LDEQ al so
determ ned that soil and groundwater will be protected from
contam nation through the use of inpervious diking and paving
materials. Basis for Decision at 10-13 and 16.
Borden will create an energency response plan to address
accidental releases and off-site consequences for 140 toxic
and/ or flammabl e substances. LDEQ determ ned that the plant has
been subjected to a detail ed process hazard anal ysis to reduce
the likelihood of accidental airborne em ssions. Materials of
construction for tanks, equipnent, piping and accessories wll be
conpatible with process fluids to prevent failure from corrosion
stress cracking or fatigue. Personnel will also be trained and
tested in the use of operation of appropriate safety equi pnent
and will be able to identify potential hazardous associated with
the chem cals and processes at the facility. |[Id. at 12 - 13.
2. Whet her a cost benefit analysis of the environnental

i npact costs bal anced agai nst the social and econom c

benefits of the project denonstrate that the latter

out wei ghs the forner.

LDEQ found that the social and econom c benefits of the

project will greatly outweigh its environnmental inpact costs.

38 EPA determ ned that the emi ssion reduction credits
(ERCs) relied upon by Borden were not surplus, and therefore
coul d not be used as offsets. Section VI, supra.
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For mal dehyde is used as raw material in a variety of chem ca
processes. LDEQ found that a nunber of chem cal facilities in
the region are expanding their production capacity for the

chem cals that they manufacture. Therefore a derived demand for
the raw material, formal dehyde, has increased. There is no excess
supply of formal dehyde in the region. Alternate shipping would

i ncrease the amounts of formal dehyde sol uti on which woul d
traverse the parish via rail tank car and over the roadways. 1d.
at 27.

LDEQ noted that the proposed facility will be located in an
area of property zoned for industrial devel opnent and previously
used for industrial purposes. |In addition, the proposed pl ant
wll be located in an area designated as an enterprise zone,
whi ch was established to encourage grow h and devel opnent of the
private sectors in depressed econom c areas of the State of
Loui siana. |1d. LDEQ also found that

“construction and operation of the new plant will create

both tenporary and pernmanent jobs, and an increase in the

tax base. The capital phase of the project wll create
direct spending in the state’'s econony.”
Id. Borden will also enploy several full tinme equival ent
enpl oyees. 1d.
In addition, Borden utilized the Regional |nput-Qutput

Modeling System (RIMS I1), created by the U S. Departnent of
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Comrerce, Bureau of Economic Analysis to determ ne the indirect
econom c inpacts fromthis project. According to the author of
the Report, this system“is the nost wi dely used tool for
estimating the direct and indirect inpact on (1) business sales
of Louisiana firms, (2) personal earnings of Louisiana
househol ds, (3) the nunber of jobs created by the proposed
construction and operation of [the proposed” units.?®* The
results of the nodeling indicate that $1,738,000.00 will be paid
in sales taxes resulting fromthe purchase of equi pnent and
construction of the project. Basis for Decision at 28.

3. Whet her there are alternative projects or alternative
sites or mtigating neasures which would offer nore
protection to the environnent than the proposed project
Wi t hout unduly curtailing non-environnental benefits to
the extent applicable.

The proposed plant will be located in an industrialized area
adj acent to Borden’s primary custoner and its raw materi al
supplier. This raw material supplier (Borden Chem cals and
Plastics) wll provide utility services to Borden via pipeline
usi ng existing water supply and purification capacity thus
mnimzing utility wastewater discharge at Borden’s plant. No

new |l and will be consuned for the construction of the

for mal dehyde plant and the planned use does not require rezoning.

39 Dr. Janmes A. Richardson, The Economic | npact of the
Construction and Operation of Two Formal dehyde Process Units by
Borden Chem cal, Inc. in Ascension Parish on the Regional and

State Econony (Basis for Decision, Attachnent A).
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ld. at 5-6. LDEQ determ ned that Borden’s process has a very | ow
risk of off-site em ssions, and public and environnent al
exposures are mnim zed during transport since feedstock and nobst
product wll transfer via pipeline. LDEQ found that there are
few resi dences nearby and there are no schools or hospitals in
close proximty to the proposed plant. The existing abandoned
chem cal process equipnent will be renpved, and thus the site
wi |l once again contribute to the | ocal econony. LDEQ al so
determ ned that the project will not have an inpact on sensitive
wldlife or wildlife habitats, and that no rare or endangered
species or critical habitats are located with the area of the
project. Further, no estuaries, historical, culturally
significant, or archaeological sites or culturally significant
resources are affected. Id. at 6 and 8.

“The planned em ssion control technol ogy neets and in sone
cases exceeds that required by the regulations.” 1d. at 11. The
sale of steamfromthe plant may actually reduce em ssions at
nei ghboring sites because it would replace em ssions from fuel
fired boilers. 1d. at 7. Therefore, LDEQ found that there were
no mtigating neasures which would offer nore protection to the
envi ronment wi t hout unduly curtailing non-environmental benefits.

O her sites considered were |ocated in Al exandri a,
Loui si ana, Luling, Louisiana, and Vicksburg, Mssissippi. A

three sites had insufficient space. Additionally, nmethanol would
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have to be inported to all three sites. One required re-zoning.
For mal dehyde woul d have to be shipped by truck or rail at two of
the sites. Thus, these sites were either not economcally viable
or woul d cause increased potential inpacts on the environnental
due to truck and rail usage. Id. at 6 - 7.

As previously noted, the Georgia GQulf ERCs originally relied
upon by Borden were not surplus, and therefore could not be used
as offsets. However, these ERCs are no |onger part of the
original permt due to the recent permt nodification, discussed
earlier. See Sections VI and VII. Absent any future issue
regarding validity of ERCs, Louisiana s alternatives analysis
seens to satisfy the statutory requirenents of Section 173(a)(5)
of the Act. In short, the site selected by Borden and the
controls inposed by LDEQ under the Title V permt maxim ze the
soci al, econom c and environnental benefits to the | ocal
community while mnimzing the potential adverse inpacts. As a
result, the petition to object to Borden’s permt on this ground
i s denied.
| X. PERM T APPLI CATI ON

The Petitioner alleges that “Borden’s application for its
air permt fails to comply with L.A.C 33:1.1701: Requirenents
for obtaining a permit. L.A C 33:1.1701 requires, anong ot her
things, that a permt applicant cannot have a history of
environnental violations that denonstrate an unwillingness to
achieve and maintain conpliance. In addition, the applicant nust
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submt a list of states where it has permts simlar to the one
which is being applied for.” This regulation becane effective on
the date it was published in the Louisiana Register, April 20,
1999. The Petitioner contends that Borden should be required to
conply with this regulation even though it was finalized after it
submtted its application. Petition at 9.

The state regul ation referenced by the Petitioner, L.A C
33:1.1701, is not an applicable requirenent under the Act because
it has never been nade a part of Louisiana' s federally-approved
SIP. As aresult, it is beyond the scope of the Title V petition
process. 42 U . S.C. 8§ 7661d(b).

X Rl SK MANAGEMENT PLAN

The Petitioner contends that EPA should have objected to the
permt because a risk managenent plan (RWP) was not submtted
prior to Borden begi nning construction. The Petitioner asserts
that the estimated 98 mllion gallons per year of nethanol and
formal dehyde that will pass in and out of the plant creates a
potential for disaster. Requiring a RVWP prior to construction
woul d result in the incorporation of preventive neasures into the
project. Petition at 11-12.

The requirenents for submtting a RW are found in 40 CF. R
8 68.150. This regulation requires the owner or operator of a
facility that has nore than a threshold quantity of a regul ated
substance in a process to submt a RWP by the |latest of the

follow ng dates: (1) June 21, 1999; (2) three years after the
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date on which a substance is first listed under 40 C F. R

8 68.130; or (3) the date on which a regul ated substance is first
present above a threshold quantity in a process. 40 CF.R

88 68.10(a) and 68.150(b). 40 C.F.R § 68.130 establishes two
lists: a list of toxic substances and a |ist of flanmmable
substances. Both lists include threshold quantities.

The Petitioner specifically nmentions the presence of
f ormal dehyde and net hanol at the plant site. Petition at 11
For mal dehyde (solution) is required to be addressed in a risk
managenent plan when it is present above 15,000 pounds.

40 CF.R § 68.130, Tables 1 and 2. Methanol and its synonyns,
met hyl al cohol, carbinol and wood al cohol, are not listed on the
fl ammabl e substances or toxic substances |ists.

The Borden permt lists 40 C.F. R § 68.150(b)(3) as an
applicable requirenent. Borden Permt, Table 2. This regulation
requires the facility to submit an RMP on the date on which a
regul at ed substance is first present above the established
threshold quantity. The permt further instructs the conpany to
“conply with all applicable provisions of 40 CFR 68, including
the submttal [of] a R sk Managenent Plan no later than the date
on which a regul ated substance is first present above a threshold
quantity in a process.” Borden Permt, Table 2.

Thus, until Borden has nore than 15, 000 pounds of
f or mal dehyde (solution) on site in a process, it is not required

to submt a RW. Therefore, the request to object on this ground
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is denied.
Xl . MACT STANDARDS
The Petitioner clains that the proposed pernmt fails to neet
t he maxi num achi evabl e control technology (MACT) required in
Title I'll of the Act and in L.A C. 33:111, Chapter 51, including
the em ssion standards required in Section 112(d)(3) of the Act.
Specifically, the Petitioner clains that Borden's catal ytic
oxi di zers, oxidizer 1 and oxidizer 2, do not neet the em ssion
standards in Section 112(d)(3) of the Act, because the process
vent em ssions standards in 40 CF. R Part 63, Subpart G (known
as the Hazardous Organi c NESHAP or HON) do not neet the
requi renents of Section 112(d)(3) of the Act. Petition at 12-13.
The HON establishes | evels of performance for devices used
to control em ssions of hazardous air pollutants from process
vents at facilities that manufacture synthetic organic chem cals.
The HON applies to all subject sources regardl ess of whether they
are existing or newy constructed sources. For process vents,
t he performance | evel established by the HON is 98% r enoval
efficiency.* EPA regul ations specify nonitoring paraneters for

several different types of control devices that may be used to

40 As an alternative to conplying with the 98 wei ght
percent reduction, sources may (1) reduce em ssions of organic
hazardous air pollutants to an outlet concentration of 20 parts
per mllion by volune, (2) use a flare that neets the criteria in
40 CFR section 63.11, or (3) install additional recovery
equi pnent to achieve and naintain a TRE i ndex value >1.0. 40
CF.R 8§ 63.113(a).
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achieve this performance standard, including catalytic
i ncineration, although other control devices may be used under
proper circunstances. See 40 C.F.R 88 63.100(b) and 63. 114.
The Petitioner clains that the oxidizers do not neet the
MACT standards, citing an EPA docunent Hazardous Air Poll utant
Em ssions fromProcess Units in the Synthetic Organic Chem cal
Manuf acturing I ndustry - Background Information for Proposed
St andards, Volune 1B, Control Technol ogies.* The Petitioner
al so clainms that the EPA docunent grossly underestimates the
control efficiency of incinerators and that these devices can
achi eve destruction efficiencies of 99.99 percent and beyond.
The Petitioner inplies that catalytic oxidizers nust have the
sane destruction efficiency as incinerators. Petition at 13.

Section 112(d) of the Act requires the Adm nistrator of the

a1 The Petitioner asserts that the EPA technical docunent,
Hazardous Air Pollutant Em ssions from Process Units in the
Synthetic Organi c Chem cal Manufacturing Industry - Background
I nformation for Proposed Standards, “clearly states that
catalytic oxidation is the poorest control device of the six
types discussed.” Petition at 13. However, this technical
background docunent does not rank the various control devices nor
inply that catal ytic oxidation does not neet the MACT
requi renents. Rather the docunent describes the various control
t echnol ogi es, discusses the factors affecting performance,
eval uates the applicability of the technologies to the Synthetic
Organic Chem cal Manufacturing Industry (SOCM ) and provides
information on control efficiency (including both VOC destruction
efficiencies and HAP destruction efficiencies where avail abl e).
Al t hough there may be nore limtations on the applicability of
catalytic incinerators than other technol ogies, when properly
applied in appropriate circunstances, there is no reason to
bel i eve that performance of catalytic incinerators should be
inferior to any other conbustion device.
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EPA to promul gate regul ati ons establishing em ssion standards
that the Adm nistrator determ nes neet certain criteria. The
requi renents that are applicable to the source are the
regul ati ons promul gated by the EPA. The Petitioner concedes that
the permt neets the requirenents of the HON regul ati on, but
requests that the regul ation be reevaluated. |I|d. at 12.

However, a petition under Title Vis not the appropriate
forum for seeking reconsideration of a final regulation. 1In
short, it is beyond the scope of the Title V petition process to
reopen existing regulatory requirenents. Section 505(b)(2) of
the Act authorizes the Adm nistrator to object to a permt only
when the petitioner denonstrates that “the permt is not in
conpliance with the requirenents of this chapter, including the
requi renents of the applicable [state] inplenmentation plan.” See
also 40 CF.R 8 70.8(c)(1) (“The Adm nistrator will object to
the i ssuance of any proposed pernt determ ned by the
Adm ni strator not to be in conpliance with the applicable
requi renents or requirenments under [Part 70]”). Here, the
petitioner acknow edges that the permt is consistent with the
HON st andards for process vent em ssions. As such, the
Adm ni strator has no basis for objecting to the permt under
Title V of the Act and the request to object on this ground is
deni ed.

Xi1. ALLEGED DI SCRI M NATI ON UNDER TI TLE VI OF THE CIVIL RI GHTS

ACT
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Section 601 of the Gvil Rights Act of 1964 provides the
fol | ow ng:

No person in the United States shall, on the ground of

race, color or national origin, be excluded from

participation in, be denied the benefits of, or be

subj ected to discrimnation under any program or

activity receiving Federal financial assistance.

42 U.S.C. § 2000d.

Specifically, the Petitioner alleges that the permt should
be deni ed because of the “discrimnatory effects resulting from
the i ssuance of pollution control permts by the State of
Loui siana and [LDEQ in and near the Geismar area of Louisiana.”
Petition at 14-15. The Petition “further alleges that the
granting of a permt allowing air emssions fromthe proposed
Borden fornmal dehyde facility will be a discrimnatory act and
will create a disparate inpact that adds to an existing disparate
i npact on a racial or ethnic population, creates a disparate
i npact on a racial or ethnic population, or adds to a disparate
i npact on a racial or ethnic population.” 1d. at 15. Finally,
the Petitioner requests that

EPA and the Departnent of Justice investigate all

permtting efforts by the State of Louisiana and

determine if civil rights violations have occurred due

to effects resulting fromthe issuance of pollution

control permts by the State of Louisiana and [LDEQ in

the Geismar area, and that these and ot her federal

agencies find a nethod or renedy for alleviating these
civil rights violations.

As a recipient of EPA financial assistance, the prograns and
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activities of LDEQ including its issuance of the Borden Permt,
are subject to the requirenents of Title VI of the Cvil R ghts
Act and EPA's inplenmenting regulations (40 CF. R Part 7). EPA
is reviewmng the Petitioner’s Title VI conplaint to determ ne
whet her to accept the conplaint for investigation. EPA' s Ofice
of CGvil Rights will notify the Petitioner about its deci sion.
However, to justify exercise of an objection by EPA to a
Title V permt pursuant to Section 505(b)(2) of the Act,
42 U.S.C. § 7661d(b)(2), the Petitioner nust denonstrate that the
permt is not in conpliance with the requirenents of the Act,
including the requirenents of the Louisiana SIP. Wile there may
be authority under the Clean Air Act to consider civil rights
i ssues in some circunstances, the Petitioner did not denonstrate
that the Borden permt fails to conply with the applicable
requi renents of the Act. See Shintech, Inc. Permt No. 2366-VO
2467-VO, 2468-VO (Sept. 10, 1997), at 9. Thus, the request to
object on this ground is deni ed.
X1, CONCLUSI ON
As set forth nore fully in Sections VI and VII above, the
ERCs with which Borden proposed to offset its em ssions are not
valid. Wthout the offsets, Borden’s Permt also failed to
represent reasonable further progress in achieving the ozone
standard in the Baton Rouge nonattai nment area as required under
Section 173(a)(1)(A) of the Act, 42 U.S.C. 8§ 7503(a)(1)(A).
However, for the reasons set forth above, these deficiencies are
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now nmoot in light of LDEQ s recent revisions to the Borden
Permt. Accordingly, |I dismss as noot those portions of the

petition. | deny the remai nder of the LEAN petition.

Dat e: December 21, 2000

Carol M Browner
Adm ni strat or
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APPENDI X A - GEORG A GULF PERM TTI NG HI STORY THROUGH 19954

Georgia @l f’s phenol /acetone unit was constructed in 1970 -
1971. At the tinme, the plant site was owned and operated by
CGeorgi a-Pacific Corporation. The original permt application for
construction was submtted to the Louisiana Air Control
Comm ssion on March 26, 1970. The permt application was
approved on Decenber 18, 1970, and assi gned nunber LA-41.

In 1979, the phenol/acetone unit was expanded. A permt
application for the expansion was submtted to the Louisiana Ar
Control Conm ssion on Cctober 11, 1979. The application stated
that the VOC em ssions fromthe expansi on were expected to be 70
TPY. The permt was issued on Cctober 25, 1979, and assigned
nunmber 1267T. %

After the expansion was conplete, actual em ssions were
found to be much higher than the expected 70 TPY. On March 19,
1981, the Louisiana Departnent of Natural Resources sent a letter
to Georgia-Pacific requiring em ssion reductions for conpliance

with the Louisiana SIP by Decenber 31, 1982. To acconplish this,

42 This permtting history section only relates to certain
em ssion points necessary for the Order and not to the entire
facility.

43 According to LDEQ Permt No. 1267T, issued Cctober 25,
1979, was sinply a one page letter referencing the application.
It contained no emssion limts. Meno fromBrian D. Johnston,
Permts Division, LDEQ to Mary Stanton, EPA dated Decenber 2,
1999. Presumably the 70 TPY em ssion limt was set by the data
in the permt application. One page of the application lists
em ssions froma revised em ssion inventory questionnaire dated
Cct ober 10, 1979 which lists 69.839 TPY of non-net hane
hydr ocar bon em ssions in 1979.
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a centralized vent recovery systemwas installed. This system
controlled vents from 26 sources which had previously vented to
t he at nosphere. The systemreduced total VOC conmpounds by 1530
TPY. 44

LDEQ al so contends because of permtting procedures at the
time, a 1984 Emi ssion Inventory Questionnaire submtted by
CGeorgia Qul f becane a part of Permt No. 1267T. LDEQ clains that
t he subm ssion of this docunent set a new permtted |imt of 397
TPY for the unit.* However, for the reasons set forth bel ow,
EPA cannot accept this assertion.

In 1979, Georgia Qulf expanded its phenol/acetone unit,
claimng that the expansi on and the subsequent increased
production woul d occur without an increase in enissions.“
However, actual emni ssion were found to be nuch higher.% Permt
1267T, which set a 70 TPY limt, stated that a new application
must be submitted if the reported em ssions are exceeded after
operation begins. In addition, an increase in em ssions due to a

pl ant expansi on woul d neet the definition of a “nodification”

a4 Georgia Qulf's February 25, 1993 Permt Modification
Application [Permt No. 1267T(M1)].

45 See Meno from Brian D. Johnston, Permits Division, LDEQ
to Mary Stanton, EPA dated Decenber 2, 1999; Georgia GQulf’s
February 25, 1993 Permt Modification Application [Permt
1267T(M1)].

46 Letter to Janes F. Coerver, Louisiana Air Control
Conmi ssion fromJanes J. Davies dated Cctober 11, 1979.

ar Georgia Qulf's February 25, 1993 Permt Modification
Application [Permt 1267T(M1)].
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under then Louisiana Environnmental Control Comm ssion Air Quality
Regul ation (Air Quality Regulation) 4.38 (1982). A change in the
permtting [imt from70 TPY to 397 TPY should have triggered the
permt nodification requirenments of then Air Quality Regul ation
6. Also, Air Quality Regulation 6.6 provides that a permt
nodi fi cati on cannot be acted upon unless, inter alia, notice and
public comment is given. A reviewof LDEQ s permtting files did
not reveal that this occurred.

In addition, then Air Quality Regulation 17.12 required an
annual subm ssion of an emi ssion inventory questionnaire if
em ssions changed significantly (5% or nore froman em ssion
source fromlevels on file). Thus, an increase of over 300 TPY
qualifies as a significant increase, and Georgia Qulf was
therefore required to submt an em ssion inventory to LDEQ even
if LDEQ did not request a submttal. This regulation also
provides that LDEQ could require Georgia Gulf to submt an
em ssion inventory, which occurred in this case. There is
nothing in Alr Quality Regulation 17.12 which indicates that
subm ssion of an em ssion inventory constitutes a permt
nodi fication. Therefore, sinply appending an em ssion inventory
guestionnaire to a permt cannot be considered a nodification to
the permt, and thus the correct permt limt for Permt 1267T

shoul d be 70 TPY. 48

48 Georgia Qulf's Title V permt application lists the
permtted limt as 40.1 TPY. However, the 70 TPY corresponds to
(continued. . .)
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On Cctober 28, 1985, LDEQ requested additional information
concerning em ssions fromthe Phenol Unit Carbon Adsorbers (now
referred to as the Primary Carbon Adsorbers), ElIQ point 4-70.

The 1985 emi ssions inventory for this point source indicated

em ssions in excess of the 1982 hydrocarbon conpliance schedul e.
Ceorgia GQulf explained that a cunene oxidation air rate
correspondi ng to annual production of 280 mllion pounds per year
phenol had been used in the calculations rather than the air rate
of design production. |In addition to the error in flow rate, new
anal ytical technol ogy enployed in 1983 allowed for detection of

i ght conmponents in the Carbon Adsorbers vent streamthat had not
been accounted for. Thus, the reported em ssions for ElIQ point
4-70 increased by 173 TPY to 301 TPY al though no actual process
change occurred. *°

On June 12, 1991, Ceorgia Gulf applied for a permt
exenption in order to install a control device formally referred
to as the Secondary Carbon Adsorbers (EIQ Point 1-90). LDEQ
granted the permt exenption for this project on Septenber 10,
1991. This project routed vents fromseveral different point

sources to existing control devices and further controlled vents

48(. .. continued)
the limt set forth in the permitting history section of Ceorgia
Qul f's February 25, 1993 Permt Mbdification application
[1267T(M 1)]. However, whether it is 70 TPY or 40 TPY is
irrelevant for the purposes of this Order.

49 Georgia Qulf’'s February 25, 1993 Permt Mbodification
Application [Permt 1267T(M1)].
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fromthe existing control devices with the Secondary Carbon
Adsorbers. Mre specifically, the Oxidizer “A” Feed Drum (EI Q
Poi nt 52-73) was directed to the Primary Carbon Adsorber (EIQ
Poi nt 4-70), and the AVMS Tower Rundown Tank and the AMS Day Tank
Vent (EIQ Points 55-73 and 56-73, respectively) were routed to
the Centralized Vent Recovery System (CVRS) (ElIQ Point 6-83).
These four em ssion points (EIQ Points 52-73, 4-70, 55-73, and
56-73) previously discharged into the atnosphere. Additionally,
the Primary Carbon Adsorber, the CVRS, and the Methanol Fusel Ol
Tank (EIQ Point 5-73) were vented through the Secondary Carbon
Adsorbers. The net result was an elimnation of five (5) point
sources and approxi mately 184.10 TPY of VOC em ssions. The
permt exenption estimted em ssions of 45.04 TPY, and set a
limt for hydrocarbon exhaust gas of |ess than 200 ppmv.

Permt 1267T(M 1) issued July 2, 1993, consolidated the
existing permtted unit, including the changes previously
i npl enented by the Septenber 10, 1991 permt exenption, into a
single permt. This permt also set the limt for the exhaust
gas hydrocarbon concentration fromthe Secondary Carbon Adsorbers
at 200 ppnmv, based on a three hour average. The permtted limt
for VOCs for EIQ 1-90 was 27.20 TPY.

Permt 1267T(M 2), issued October 6, 1994, involved the

50 Publ i c Response to Conments, Fornal dehyde Pl ant, Borden
Chem cal Inc. at 8 (Response to Coments); Ceorgia Qulf’s
February 17, 1995 Em ssion Reduction Credit (ERC) Banking
Appl i cation; Septenber 16, 1991 Permt Exenption.
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repl acenent of the heavy ends tank with a larger tank. This tank
vented to the CVRS and the Secondary Carbon Adsorbers (El Q 1-90).
The permt |limt for VOCs for EIQ 1-90 was 26. 07 TPY.

On February 17, 1995, Georgia Gulf submtted an Em ssion
Reduction Credit (ERC) Banking Application to LDEQ CGeorgia CGulf
sought, inter alia, to bank 184.10 TPY of VOC em ssions
reductions resulting fromthe installation of the Secondary
Carbon Adsorbers. Georgia @Qulf cal culated the em ssion

reducti ons as foll ows:

Table 1

Secondary Carbon Adsorption Beds, EIQ 1-90, Start up 11/91

Em ssi on Sources Eli m nat ed

1989 1990 2 Yr Avg
Sour ce El Q No. TPY TPY TPY
A Oxi di zer Feed Drum| 52-73 6. 16 6. 16 6. 16
Fusel QI Tank 58-73 1.71 1.77 1.74
Primary Carbon Beds 4-70 201. 86 161. 88 181. 87
Vent Recovery System 6- 83 20. 41 20. 41 20. 41
210. 18

Permtted VOC Em ssions, TPY - 26.07

Previ ous 2 year Average Em ssions, TPY 210. 18
Current Application Emssion Limts, 26. 07
TPY

VOC Reduction Credit, TPY 184. 11

On Cct ober 26, 1995, LDEQ issued CGeorgia Gulf an ERC
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Certificate approving the 184.10 TPY as ERCs. *

51 Acet one was delisted as a VOC on June 16, 1995. 60
Fed. Reg. 31633. Assumng that the em ssion reductions were
actually surplus, the correct anobunt of ERCs listed on the
certificate should have been 152.33 TPY, not 184.10 TPY. See
Response to Comments at 8.

In addition, since L.A C. 33:111.617.G provides that ERC
bank bal ance sheets shall be reviewed in accordance wth state
and federal rules in effect at the tinme of submttal of the ERC
bank bal ance sheet, this analysis does not include Permt No.
1267T(M3). Permt 1267T(M3), which set a limt of 18.11 TPY
for EIQ 1-90, was issued on Cctober 13, 1995, thirteen days
before LDEQ i ssued the ERC Certificate to Georgia CGulf.
Ordinarily, LDEQ should have taken this into account at the tine
the ERC Certificate was issued. |In addition, since the Clean Ar
Act and Loui siana’s regul ati ons as approved by EPA require that
the ERCs be surplus at tinme of use(see Section VI.C, supra), this
shoul d have been taken into account when LDEQ revi ewed t he ERCs
Borden purchased during the permt review process.
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