ENVIRONMENTAL JUSTICE TAKES CENTER STAGE

INTRODUCTION

ongratulations!  After months of diffienlt
Cncgctiaticns and countless meetings on

technical details, your permit application has
justbheen approved. The state enviwronmental agency
has 1ssucd (or renewed) your facility™s operating
permit. You are now free to commence (or continue)
vital operations, effective immediately. But, before
vou rush to celebrate you may want to consider
whether vour new (or renewed) permit can withstand
a challenge based on envwonmental justice.

In a sense, covionmental justice 15 not a now
1izsue. The underlying political movement has been
with us for more than two decades, and the governing
legal rules hawve been developing throughout the
19905, Within American industry, many sophisticated
legal and regulatory advisers understood that some
day, environmental justice might actually begin to
affect thew operations.

Bur 1t was only 1n 1998 that envwonmental
justice moved to center stage. [nthespace of just one
vear, the legal and policy aspects of envwonmental
justice drew attention from the Supreme Court, the
Congress, and EPA.  Four developments were
especially noteworthy:

B Frmot, the Supreme Court apreed to review its
very first environmental justice case, a Third
Circuit opinion® holding that EPAS Title VI
regulations provide a private right of action to
challenge state permitting decisions that have
a disparate impact on raclal minorities.

B Sewnd, EPA new and highly
controversial interim puidance document
describing how the agency will handle
administranve complaints challenging state

mszucd a

by Michasl W. Steinbere! and Jonathan M. Wilan®

permit decisions as violative of Title V1 of the

1964 Civil Rights Act.

B Fhad the House Commerce Commattes held
a full-day hearing 1n which Republicans,
Democrats, state regulatory officials, and
industry representatives all joined 1n
attacking EPA's interim guidance and the
process by which it was developed.

B Foush plans to buld a new 5700 million
chermical plant 1n southern Louisiana were
scrapped after local opponents filed an
environmental justice complaint with EPA.

Afrer a year like 1998, the time has come to
recognize that enviwonmental justice 1ssues are here
to stay. Companies must understand these i1ssues,
decide how bestto address them, and then anticipate
The only

alcernative 1z to rizk losing needed pormis — even

when and where those 1ssues will arise.

existing permits that are simply up for “routins™
renewals — when enviwonmental justice 1ssues arc
ralsed unexpectedly.

This article 15 intended to provide yvou with a
It bepins
with a summary of the oripins of the environmental

brief overview of environmental justice.

justice movement, including the controversial studies
that fucled the movement. The article then surveys
the federal government’s principal efforts to address
cnvironmental justice, beginning with President
Clinton's 1994 Executive Order. It goes on to
summarize the complex i1ssues  arnsing  from
complaints filed with EPA under Title VI of the Ciwil
Rights Act of 1964, including the Supreme Courts
recent decision in this area and the difficulty of
determining what constitutes an illegal “disparate
impact.” The article then reviews the fate of
environmental justice claims brought under the

1  Mr Steinberg is a parter in the Washington, D.C. office of Morgan, Lewis & Bocldws 1. His hiography appears elsewherns in

thiz Dezkbaals.

Z  Mr Wilan i= an associate in the Washington, DG office of Morgan, Lewis & Bocldie LLP. Hiz hiography appears elsawherns in this

Dieslchools,

3 Cheoéer Remdenfe Coxevvxed for Qeairly Lrorae v, Sarf, 138 F3d 985 (34 Cir 1997).
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Finally, the article
concludes with some thousghts on the futwe of
environmental justice.

Equal Protection clause.

[. THE ORIGINS OF

ENVIRONMENTAL JUSTICE

At the very outset, it mustbe understood thatthere is
no single definition of environmental justice. Tn the
contrary, cnvironmental Justice 13 a term thar means
very different things to different people including:
|

smtenbonal  racial

adrministration of

prohibition  on
dizerimination 1 the

environmental programs;

B the right of minority groups to pamrapats
meaningfally 1 any deasion made by
governmental agencies on envwonmental
1551Es;

B a3 mandate that governmental agencies apply
egually strimpemt standsnds and equal levels of
enforecement to all of ther environmental
decizions; and

B 3 demand that governmental agencles reach
sufstantively  eagnal  mswlts n thew
environmental decision making, so that no
mninority group ever bears a “disproportionate
burden” in any particular case.

Whatever definition 15 used, environmental
Justice rests on the belief that sipmificant adverse
health and environmental effects of pollution are
bhorne disproportionately by minority and low-1ncome
communities. T his belief surfaced as carly as 1982, 1n
response to the proposed siing of a PCOB  landfill in
Warren County, INorth Carolina. The landfill was to
be located 1n a poor community with a largpe minority
population. The decizion by EPA and the state to
allow the landfill sparked a nationwide protest and
resulted 1n numerous demonstrations and arrests.
Although the landfill was opened, the community

obtained several concessions from the state as a resule
of the protests *

Following thizs MNeorth Carclina controversy,
several studies of hazardous waste facilities
conducted by varlous orzanizations purported to find
dizproportionate lmpacts on minorities. These
studies were later criticized for thewr methodolomies
and conelusions, and some more recent studies have
called into question whether such disproportionate
impacts really exist. Nevertheless, these carly studies are
still widely cited, sometimes for ther onginal conclusions
and somenmes for much more sweeping propositions,

=0 It 13 U portant to be familiar with them.

A The GA O Report

The Warren County controversy caught the interest
of the District of Columbia®™s non-voting delegate,
Walter Fauntroy, who asked the General Accounting
Offiee (GAD), an arm of Conpress, to study the
relationship between the siting of harzardous waste
land fills and the racial and economic make-up of the
surrounding communitics. The resulting 1983 GAD
report  analyzed the demographics of the
communities surrounding “off-sice” landfills in eizhe
southern states. Using census tracts as itz unit of
comparison, the GAD report found that three of the
where the landfills
consisted of majority blads populations. The report
was very lmportant in the development of the

four “areas™ were  located

envionmental justice movement, although the scope
of the survey was limited and the meaning of the
results unclear. A 1995 GAOQ study on nonhazardous
landfills
numbers of minority or low-income populations 1n
the communities surrounding such land fills 8

mumnicipal found no disproportionate

B. The Umted Church of Christ Study

Four wyears later, a more ambitious study was
conducted by the Commission for Racal Justice of
the United Church of Christ. This 1987 study, “Toxic
Wastes and Race in the United Staves,” used zip
codes to analyze demopraphic patterns in arcas
swrounding commercial hazardous waste facilities

The study

and “uncontrolled toxic wastes sites ™

4 Swr Chostopher H. Forsman, Jr, Fie Fromioe axd Feesl of Exviroxmenfal Jecior 17-15 (1995).

5 S s at 18-20, 26-87.
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concluded that race was “the most significant among
variables tested in association with the location of
cornmercial hazardeous waste facilities ™ It also found
that three of every five bladk and Hispanic Americans
lived 1n communities with uncontrelled toxic waste
sitms f

C. The National Law: Josurnal Inveshgation
In 1992, a study published in the Netons! Lowe

Jewrna! looked more directly at the practices of the
EPA  The study found that arcas with larger non-
minority populanons were placed on the Superfund
MNational Priorities List more quidsly than areas with
larger minonty populations. The study also found
that judicial penalties imposed for viclations of the
Resource Conservation and Recovery Act were larger
where viclations occourred 1n non-minority arcas as
opposed to minority arcas.”

As mentioned earlier, hoth the methodologies
and the conclusions of these first studies have been
gquestioned and debated by later rescarchers. Space
does not permit us to aw thosc debates here, but
industy representatives should be familiar with the
basics of these carly studies and should be aware that
the literature 13 rich with later studies that challenge
thew findings.

II. PRESIDENT CLINTON’'S

1994 EXECUTIVE ORDER

From 1982 through 1992, the federal government
tool little formal action to address envwonmental
Justloe concerns. Some attempts were made to enact
legislation, such as then-Senater Al Gore’s failed
Environmental Justice Act of 1992, which would have
placed a moratorium on siting facilities in cortain arcas
identified as having significant adverse healch
irnpacts from toxic chernicals. Then, in 1992, EPA
created an Office of Enviwonmental Justiees to
coordinate the Agency’s policies, as well as a National
Environmental Justice Advisory Committee to

& Sw s at 50-88.
T Fwrd. at §3-53.

EPA on

environmental justice 1szues. It was not until 1994,
however, when President Clinton 1ssued an executive

provide independent adwice to the

order on envwonmental justice, that a coordinated
federal effort to address the 1ssuc began.

President Clinton’s Execunive Crder 12,898,
“Federal Actions to Address Environmental Justice in
Minerity Populations and Liow-Income Populations,”
was signed in February 1994 According to the
accompanylng Presidential Memorandum, the
Execontive Order was intended to “focus Federal
attention on the environmental and human healch
conditions 1n minority communities and low-income
with the pgoal of achieving
environmental justice” The memorandum provides

comimnunities

that agencies should use existing authority, such as
the Mational Environmental Policy Act (NEPA) and
Title ¥I of the Civil Rights Ac to address
environmental justice. DMore specifically, the
Executive Order provides that federal agencies have
the following responsibility:

“To the greatest extent practicable and
permitted by law . . . cach Federal agency
shall imake achieving envwonmental
justice part of itz mission by identifying
and  addressing, as ap propriate,
disproportionately high and adwverse
human health or environmental effects of
its programs, policies, and activitics on
minority populations and low-income
populations in the United States ... "

The Executive Order also required most federal
agcncies to develop environmental Justice strategies.
EPA issucd itz “Environmental Justice Strategy™ on
April 3, 1995 That stratcgy provides for inercasing
outrcach to minority and low-income communities
and improving public participation. It also indicates
that the agency will perform more rescarch and data
collection to assess envwonmental and health effects.
Most significantly, the Strategy states that the Apency
will workk to “ensure that EPA%s enforcement and
compliance assurance activities include a focus on
minority communities and low-lncome communities
which suffer from disproportionately high and
adverse human health or environmental effects "?

& The EFA"r Exviroxmenial Juskor Sirategy I:ﬁpril 3, 1995) (http ffwwwepa. govfdocs/os] pubsfstra tegyfatrate gy bt htil §.
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Although the Excoutive Order i3 important
because it focused the attention of federal agencies,
including EPA, on the issue of environmental justice,
the Cirder speafically provides that it creates no right
to judicial review for non-compliance. This was
confirmed by the EPA Environmental Appecals
Board's decision in the watershed case of Jn =
Chemizal Waste Management of Incfana Ive® That case
arose when a facliy applied for a renewal and
modification of itz RORA permit in order to open a
new disposal cell at its hazardous waste landfill in Fort
Wayne, [ndiana. Region 5 issued the permit, and the
city and citizens groups challenged the permic under
Executive Crder 12,898,

On appeal, the Board held that the plain
langnage of the Exccutive Order did not allow for
judicial review. The Order states that 1 “is not
intended to, nor does it arcate any right, benefit, or
trust responsibilicy, substantive or procedural,
enforeeahle at law or equity by a party against the
United States, 1ts agencies, its officers, or any person”
The Board held, however, that it could review
compliance with the Exccutive Order “as a matter of
policy or cxercise of discretion.” The Board also held
that, under RCRA, an EPA Region must issuc a
permit if it meets regulatory requirements, regardless
of environmental justice issues. According to the
decision, however, the Regions should, as a matter of
policy, i1ncrease public participation i1n permitting
matters. MWorcover, as a matter of policy, the Reglons
should investigate further and evaluate whether there
1z a dizproportionate mpact on minoricy or low-
wncome populationsthat constitutes a threat to human
health and the envronment whenever a “sup erficially
plausible claim™ of such disproportionate unpact 13
raised. In this case, the Board held that the Reglon's
review of the disparate umpact claim was sufficient
and noted that the Board would defer to the Repions
and thew technical exp ertize in determining whether
a disparate impact cxists.

The Board has also extended the basic rationale
of I'm ne Chamiog! Waste Manapement of Inefiana Ine o
several other EPA permitting programs under the
Clean A Act and the Safe Drinking Water Act. Asa
result, permit applicants should expecat the EPA
Regions to devote considerably more time and effort
than they did before to investigating environmental
justice concerns raised 1n connection with pending
permit decizions.

Finally, although the Executive Order itself
applics only to federal agencies, yet another Board
decision 1ssued late 1n 1998 held that state permit
agencies administering delegated permic programs
“stand in the shoes of” EPA and are hound by the
same laws and procedures ® In that caze, the Shasta
County Awr (Quality Management District in
California had 1ssued a PBD permait, and the Board
remanded the permit for further development of two
1zsucs, one of which was environmental justice. It
may be that az many az a dozen states operacing
delegated Clean A Act programs may become
subject to President Clinton’s Executive Order 1if the
Board’s decision stands.

ITI. TITLE VI OF THE 1964

CIVIL RIGHTS ACT

Unlikze the 1 994 Execcutive Order, which gives privare
parties very little opportunity to take enforcement
actions, Title ¥I of the Civil Rights Act of 1964
together with EPAs implementing regulations, may
provide an avenue for private partics to challenge
state and local environmental permitting declsions in
federal district court.

Title ¥1 prolubirs certain discrimination by
recipients of federal funding. Section 601 provides
the following:

2  RCRA Appeal Mos. 95-2, 95-3, 1925 RCRA LEXIS 16 (June 29, 1925, M Steinberg, who co-authord this article, representad
the permittes before the Environrmental Appeals Board  Ser Ilichas]l W Steinkerg & Tim A Pohle, Zevieoemenial Jeviter axd
RORHN Fermste: Nobkswgfe Qurbe What I Seeme, 36 B’ t Rep 1035 (Oot. 10, 1995).

10 fx re: Kxaef Frber Glarr, GmdH, PSD Appeal Moz, 98-3 to 95-20 (Mov, 30, 1995).
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Mo person 1n the United States shall, on
the ground of race, color, or national
origin, be excluded from participation
i1, be denied the henefits of, or be
subjected to disorimination under any
program or activity recelving Nederal
financial assistance M

Section 601 prohibits
dizsarimination, which i1s probably rare and 15 certainly
difficult to prove. Section 60%, on the other hand,
dirccts federal funding agencies to promulgate
regulations that implement § 601, A badly divided
Supreme Cowt held that an apency’s & 602
unplementing may include a

only intentional

regulations
diseriminatory effect or “disparate impact” standard
Although the primary consequence of violating an
agency’s § 602 regulations would be the loss of federal
funding, that may not be the end of the marrer.

1. EPA's Title V1 Regulations

EPA’s current regpulations implementing Title VI
adopt such a “discruminatory effect” standard.
According to the regulations, which are
published at 40 COFR. Part 7, recipient: of EPA
funding (including states and local agencies) “shall
not use criteria or methods of administering [thewr]
program which have the effect of subjecting

wndividuals to discrirmination because of thew race,
color, national eorigin, or sex.” 40 S FR. & 7T35(b)
(1998) (emphasiz added) Additionally, states and

localities applying for federal finanecial assistanes

must submmit an assurance stating that prosrams
receiving EPA assistance will comply with the Title
V1 regulations. 40 CFR. & 7B80(a).

EPA provides funding to states and to local
agencies under a wvariery of grant programs. The
statute and regulations are written broadly to include
all programs and activities of an agency or department
Therefore, if a state
enviwonmental agency receives funding for one part

receiving EPA funding.

of 1z environmental program, it may be subject

11 48 5.2 § 2000d (1994,
18 Gearsfaxe Ase’s v. oved Serr. CommTx, 463 115 538 (1953).

Title ¥I even for those parts of iz propram which
recelve no specific funding.

The regulations give EPA the authority to
suspend or terminate funding for recipients that
violate the regulations. 40 CFR. § 7130, The
regulations to file
administrative complaints alleping violations of
Title V1. These complaints are processed by EPAS
Office of Civil Rights (OCR). Until recently, there
have been relatively few complaints filed challenging
state and local permitting decisions. Due to
Increasing interest in environmental justice, however,
and in the walte of the Chester Revrdents Conaerned or
O ualrty Lrornp case and Shintech controversy, more
complaints are expected 1n the future.

also allow private citizens

In order to
improve the manner in which EPA handles such
complaints, EPA%S Office of Enforcement and
Compliance Assurance (DECA) ssucd an interim
puldance document in February 1998 That interim
guidance 15 at least a contender for the title of the
most unpopular document in the history of EPA.

2. EPA’s Interim Guidance on Title V1

The document, entrled Isterrm Gureda e for I nosgipat ng
Trtle W Admrnesiraitoe Compdarnts Challengrny Permats,
was intended to provide a framework for EPA to
process and ultmately deaide the meris of Title VI
complaints. It was developed without consultation
with, or much input from, the states or the regulated
community, and it was harshly oriticized by parties on
all sides of the debate. Perhaps most notably, the
Envwonmental Council of the States, an organization
whose members are the heads of the envwonmental
regulatory agencies in virtually all of the 50 states,
urged EPA to withdraw the interim guidanece and to
give the states a preater role 1n formulating the policy.
Although EPA is currently drafting a new policy, and
the interim policy may soon be changed, many of the
Therefore, 1t 13
important to become familiar with some of the basic
features of the Interim Guidance.

concepts will stay the same.
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a When Can a Title VI Clawm
Arise?

Claims under this guidance can arise with state
decisions on new pormits, modifications to permits,
and even permitrenewals. New permits and permic
rencewals are treated the same. Modifications are
treated differently but snll can result 1n a Ticle VI
challenge. According to the guidance, challenges to
permit modifications must be based on adwerse
impacts cased by the modification, and modifications
with neutral or beneficial impacts on human health
and the envuonment are lilzely to be dismissed.
Miodifications that cause a net inorease 1n pollution
impacts, however, may result 1n a finding of disparate
wmpact. Therefore, even if'a facilicy 15 not presented
with a Title ¥I challenge at the time of its 1nitial
permit, every time the facility makes a modification
with the potential to inorease pollution and every
tine the facilicy renews a permait, the porential for
such a Title VI challenge recmerges.

b. What 15 the Time Frame for a
Challenge?

A ccording to the Interim Guidance and existing EPA
regulations, complaints may be filed within 180
calendar days of final permit 1ssuance. This lunitation
can be waived, however, for “good cause,” such as to
allow complainants to utilize the permic appeal
process.  This provizion has been criticized by
industy and the states because the 180 days 15 well
beyond the normal public review period for permaits
111 3Ot e states.

c. What 1z the Procedure for
Evaluating Complaints?

Onee OCOR determines that a complaint states a
facially walid claim, it conduets a factual investigation.
Then, based on the complaint and the investigation,
OCR will determine whether the permair at 1ssue will
areate a disparate umpact.

The Guidanee spells out a five-step process for
determining whether a disparate impact cxists:

B Affected Populaton. OCR must determine
the population which 15 adwversely wmpacted

by the challenged permit.  OCR will

“generally use promimity to a facility to
identify adwersely affected populations,” but
may also talte 1nto account the envwonmental
medium and the impact of concern.

Demographic Analysis. The race and
ethnicity of the affected population 1
analyzed using demegraphic mapping
technology.

Cumulative Impact. OCR then calculates
the Total Affected Population, taking into
account the cumulative burden caused by
multiple facilities 1n an arca or caused by a
pattern of disparate siting. “Crdinarily, OCR
will entertain cases only 1n which the
permitted facility at 13sue 15 one of zeveral
facliies, which topether present a cumularive
burden or which reflect a parcern of disparare
impact.” Therefore, in evaluating whether an
enviwonmental justice 1ssue may arlse 1n a
pormithng situation, & fecrsly must & @ narrned
mot o Wy wath s ove n envrronme ntal mp act, fut the
envrm pmental rmpact of other nea wby facrlstres,

Disparate Impact Analysis. The guidance
states that, at a minimum, the analysis will
examine racial or ethnic characteristics within
the affected population. It also indicates that
1t will likely nclude comparing the affeced
population to the non-affected population.
But, it does not say what group of people (ep,
nearby cies, the state as a whole, the nation
as a whole) will constitute the non-affected
population for comparizon purposes. EPA has
subsequently stated that 1 13 conmdering
three  scientific models for evaluating
dizparate umpact. The Basic Relative Burden
Analysis Is a simple analysis looking at the
eifects of releases of chemicals 1n pounds on
the surrounding two- or four- mile radins of
the facility. The Enhanced Relative Burden
A nalysis adds weather and wind conditions to
the analysis and differentiates hetween
fugitive and stack cimissions. The
Cumulative Cutdoor Air Texics
Concentration and Exposure Methodology 15
the most complex and includes an analysis of
cumulative sources of hazardous ar pollurants
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over larpe areas, including mohile sources.
These models have recently been reviewed
by EPAs Science Advisory Board, but no final
decision has been made by EPA concerning
how these models will be utilized ¥

B Sigmificance. OCR will then use arithmetic
or a statistical analyses to determine the
significance of any disparate 1impact found to
exist and will evaluate whether a prima facie
casc of disparate impact under the Title VI
regulations hazbeen shown.

d. What Happens Once
Makes a Finding of Dusparate Impact?

Once EPA makes an initial finding of disparate

EPA

umpact, the burden 1z on the recipient of the funding,
most lileely the state pormiming agency, to respond.
Although under Title VI the responsibility iz on the
agency that received the funding, the facility will
oh viously have an important role in responding to the
dizparate unpact Anding. There are three categories
of responses that the recipient of funding can make to
OCR™s finding of disparate umpact.

= Rehuttal First, the recipient can attempt to
rebut the finding of disparate umpact with
additional evidence and analysis.

= Mingaton. Another option 1s to mitigate the
potential envwonmental and health effects
with inareased pollution control requircments
or Supplemental Witigation Projects, which
are  projects to  address  health  and
environmental effects that are not ordinarily
consldered by the permitong agency.

B Justfication. A third option iz for the
reciplent to attempt to justify the project to
OCR despite the dizparate unpact.  The

it clear that a mere

demonstration that the permit complies with
applicable canvironmental regulations will
ordinarily not be a sufficient justification.

Cudanee mmales

Instead, there must be broader povernmental
interests which justify allowing the permit to
1ssuc. Mo justification will be acceptable,
howewver, if a less discriminatory practicable

alternative exists to a challenged action.

If the recpient fails 1 s effors to rebur,
mitipate, or justify a permait, then OCR will make a
preliminary finding of non-compliance within 180
days of the start of the comp laint investigation. [fthe
reciplent docs not comply within 50 days, OCR wall
1s5uc a formal finding of non-comp liance and within
10 days of the formal finding may, absenc
compliance, begin proceduwes to deny, annul,
suspend, or terminate EPA assistance to the recipient
litigation referral to the

including a possihle

Department of Justice.

3 Title VI in the Courts:
Residents Conarnad por Quality Living

Although racial diserimination claims: brought under
the Equal Protection Clause require a showing of

Chatar

intentional diserimination, EPA’s Title VI regulations,
as discussed above, provide a “disariminatory offect”
standard. Thercfore, if a private party could bring a
claitn under the EPA repulations, the party could state
a claim merely by showing a disparate umpact on
minoritles. The Third Cirecult, 1n an opinlon 1ssued
on December 30, 1997, 1n Chegter Resrdente Co naerned
for Qualsy Lrorne v Ser™, became the fuwst federal
appecllate court to specifically hold that EPA% Title VI
regulations provide a private ripght of action.  If this
conclusion were adopted by other cowts, it would
significantly strengthen the ability of local aitizens to
block permitting and siting decisions where there are
concerns about enviwonmental justice 1ssucs. In such
cascs, plaintiffs would no longer be required to show
dizsoriminarory intent.

Chaster Regdante o noerned Jor Qualsty Lrornp o, Saf
involved the 1suance of a permit to operate a waste
treatment facility 1n the Oty of Chester in Delaware
County, Ponnsylvania. Chester™s population 13 65%
black and 32% white, wherecas Delaware County as a

13 Sw Cheryl Hogue, Exvrro xmeséal Jusfioe: SHE fo Beag x Reviews xg Metko 8¢ for Determini zg ‘Dichroporéosate fmpaet,” BINA MNational

Enviromment Daily Gept. 3, 1998,
14 137 F34 235 (34 Cic1997).
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whole 15 5.2% black and 91% white. The plainniffs

alleged that the Pennsylvania Department of
Environmental Protection had 1ssued seven permats
for waste disposal facilities 1n Delaware County since
1987, five of which were located in predominantly
blaclk Chester. The complaint alleged that the
process used to determine whether to prant the
permit had the effect of discriminating against the
community 1n Chester by

concentrating the pollution and negative health

African-American

effects of the waste facility 1n ther communicy.
The complaint did not allege that this discrimination
was Intentional .

The district court dismissed two counts of the
corp laint which were based on the EPA regulations,
holding that Third Cuwcuit precedent had held that
there was no private right of action® The Third
Circuit reversed that holding and remanded the caze
to the dismict court. The panel held chat the distrier
cowt had misapplied the relevant Third Cwenit case
law and thattherewas a private right of action 1mplied
from the regulation.

In arriving at this decision, the court first
determined thatthere was no binding Supreme Court
or Third Cweuir precedent. The court discussed
Guandane Aee’s v Crorl Sern Comm’s, 463 1B, 582
(1983) extenmively. In that case, the Supreme Court
held that Title W1 itself provides a private right of
action based on a showing of intentional
dizerimination. According to the Cherer court,
Guardrane alzo held that diseniminatory effece
regulations promulgated by agencies pursuant to
Title VI were proper. The Court in Gagndans did
not, however, specifically address whether there
could be a private cause of action brought under such
agency regulations. The Third Cirrcuit found thatchis
and other related precedent in other circuits indicated
that a private cause of action could be inferred.
Monetheless, the court concluded that this case law
was not swong cnough to mandate a resultin this case.

Therefore, the court turned te the Third
Circuir’s three-prong test for determining when it 1z
appropriate to imply a private right of acnon from a

regulation. The three parts of the test are “'[1)

whether the apencoy rule 15 properly within the scope
of the enabling statute’; (2} 'whether the statute
under which the rule was promulgated propetly
permits the implication of a private right of action’;
and (3} whether implying a private right of action will
further the purpose of the enabling stature.” Finding
that the legislanve history and purpose of the stature
and regulation supported the creation of a private
right of action, the cowrt held that the three-prong test
was met and that private ciizens could bring an action
to enforee the regulation.

Pennsylvania sought Supreme Cowt review of
the Third Creuit’s deasion, and the Supreme Cowt
But, 111 1ts brief to the
Supreme Court, the ctizens group argued that the
now oot because the facilicy had

granted a writ of certiorari.

case was
subsequently swrendered the permit in guestion.
The Supreme Cowt agreed and decided not to hear
the caze. The Ceowt did net, however, allew the
Third Crrenit’s decision to stand. Instead, it vacated
theappellate cowt’s judgment as moot and remanded
the case to the Thwd Cweour with nstructions to
dismiss the case ™

The Supreme Court's decision thus left open
the guestion whether EPA"s Title VI repulations can
provide a private cause of action. Permit applicants,
permit holders, and environmental justice advocates
arc left to guess whether other courts will allow such
a claim. Bw vacating the Third Creuit’s decision, the
Cowtweakened the precedential impact of that case,
but the decizion 13 nevertheless lilely o encourape
other plaintiffs to file such Title VI claims in the
future, especially if EPAS administrative review
process does not provide faverable results to permit
challengers. Asaresult, it may nothe long hefare the
1ssue rises through the appellate courts and back o
the Supreme Cowt again.

4 Title V1 m Practice:
Select Steel

Two Title VI
challenges, the Shintech case 1n Louisiana and the
Select Bteel case in Michizan, help to illustrate how

Shintech and

other recent  high-profile

15 Chesier Remsents Coveerned for Qualiiy Losee v Sef, 944 F Bupp. 413 (1994).
16 Sefv. Chenber Remdents o voerned for Qealily Lrvrag, 1995 WL 477242 (Ang. 17, 1998).
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EPAs policies worle in practice. In each of these
cascs, vocal cizens groups filed Title VI claims with
EPA to block the issuance of air permits to proposed
new facilitics. Theresults of the two cases were quite
different, however. In Shintech, the facilicy baclkzed
down from its plans to build the facilicy rather than
waiting for RPA%s final decision, illustrating the power
that even the filing of a complaint can have. InSeleat
Steel, the company threatened to pull out and move
to another city, but instead wated long enough to
receive a favorable decision from EPA, dismissing the
Title VI complaint.

a. Shintech

[n May, 1997, Shintech Inc received an aw permit
from Louisiana to build a $700 million polyvinyl
chloride plastics plant near Convent, Lowisiana. The
Shintech faciliy would have brought almest 200
permanent jobs and Z000 construction johs to
cconomically depressed St. James Pansh. Citizens
groups, however, filed a complaint with EPA alleging
that the facility would have a disprop artionate impact
on the predominately minority and low-income
community.’

In September, 1997, EPA issued a decision
rejecting the proposed permit on technical grounds.
It denied the petitoners’ allegation that Execcurnive
Order 12,898 required the Agency to chjcct to the
permit on environmental justice prounds as part of
the Title V Clean Adr A ot permit review process iself
The agency did not, howewer, reach the Title VI
gquestion. Instead, the agency indicated that the
Office of Civil Rights would investigate the matter
further and uwrped the community, the facility, and the
state to worlke together to resolve the dispute 1n the
revised permit. Before Louimana could i1ssue the
revized permit, however, Shintech decided twas not
worth the trouble and withdrew its proposal to site

the facility 1n Convent,

In addiion to providing an example of how
environmental Justice can impact the siting of new
facilities, this case also illustrates the often conflicting
interests that arise n these cases amongst minority
and low-income members of the community.  As
stated above, the faciliy would have brought new
jobs to a community desperately in need of them . As
a result, some minonty organizations, lncluding the
local chapter of the NAACE supported the company™s
siting of the facility in Convent W

b. Select Steel

Unlilze Shintech, Select Steel resulted 1n a decision,
and thus provides a first glimpse inte EPA%
substantive myp lementation of 1ts Interim Guidance.

In May, the DMichigan Department of
Environmental Quality (IMDEQ) issued a Clean Air
Act Prevention of Significant Deterioration (PSD)
permit to Select Steel Corp ., which was considering
building a small steel recycling mill in Flint,
Michigan., In June, a citizens group filed an
administrative complaint with the Office of Civil
Rights alleging thar MOEQD violated Tile W1 in
1zsuing the permit. The complaint alleped chat the
permit imposed a disparate impact on  the
surrounding minority community and that the
permitting proccss was discriminatory. When EPA
accepted the complaint for investipation in August,
the company threatened to move to Toledo, Chio if
EPA did net issue a finding within 45 days, rather
than facethe potential delays inthe project that could
result from an extended EPA investigation ®

On Cctober 30, EPASs Office of Civil Rights
issucd an opinion dismissing the complaint® In
analyzing the complaint, EPA applicd its Interim
Under the Guidance, the first step 1n
evaluating a discriminatory effect claim 1s to identify
the population which 15 affected by adwerse umpacts
According to EPA%

Cruidanee.

from the permitting decision.

17 Sw Curts Wilkie, EPA Reserfr Fermf for Lo, Rlasfer Flasfé, Boston Globe, Sept. 13, 1997,

18 Swrd

12 Sw Panl Corswlly, Exvire smenial Jusieor: Mictigms Goversar Blames PN Poliey for Compasy Decimon fo Serap Faslory Flani, BMNA

Daily Ervvirotument Report, Sept. 4, 1993,

20 JSer Letier from Ann B Goode, Director, EFA’s Office of Civil Rights, to Father Phil Schenitter, Sister Joanne Chisven, and Russell
Harding, Re: EPA File Mo, SR-98-R5 (Sdect Sted Complaint), Octaber 30, 1995,
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opinion, this complant failed at this 1mitial step
because there was insufficient proof of any “adwerse
impact” on the surrounding community. EPA
evaluated the potential umpact of VOOs, lead, aw
toxics, and dioxin on the surounding community and
found that the effeces from the new facilicy “did noc
rise to the level of 'adverse’™ In performing the
asscssment of effects from aw toxics, the agency toak
into conslderation the potential emissions from Select
Steel together with emissions from TRI facilities, a
power statlon, and other major sources in the
surrounding area. Even considenng the combination of
sources, BPA found there to be ne “adverse™ impact in
the vicinity of the facility. Meoreover, EPA found thatthe
public participation process for the perm it was adequate
under EPA regulations and was not diseriminatory.
As arcsult, EPA dismissed the complaint.

o, Key Unresolved Issves

There are a number of 1ssues that have not yet been
answered satisfactorily that make 1t difficult for
facilities to determine whether there 15 a risk that
environmental justce claims will be filed based on
thew permit app lications.

a. What 1s a “Disparate Impact’?

[t order to determine that a disparate umpact exists, 1t
1z necessary to identfy and clearly define boch (1) the
mmpacted community of people and (u) the
community of people that they are to be compared
with. In the employment diserimination context, the
comparison groups arc relatively clear. A cowrt can
compare the racial comyp osition of an employer’s waorks
foree tothe racial composition of the qualified labor pool.

In the environmental justice context, howewver,
it 1z difficulr to identify both the impacted group and
the comparison group. The unpacted group can
include: everyone within a certain radins of a facility,
CYCryonc ln 4 consus arca or zlp code, or cvoryonc in
a town or county. The comparison group can include:
neighboring  cities or towns, other locations
considered for siting, the state as a whole, or the
nation as a whele. Depending on which comparison

proups one chooses, the results of a disparate mpace
analysis can vary drastically.

b. What
Impact Include?

Arnother difficulty not present in the employment

Does the Disparate

context 15 identifying the impact. In an employment
disorimination case the umpact 1 clear — a job
applicant was twned down or employee was not
promoted. Inthe environmental justice context, 1t 13
often not even clear what the impact 13, Should the
unpact be limited to actual health effects or include
mcreased nsk of such effects?  Should i include
acsthetics?! Should the umpact of multiple facilities
with different owners be cumulative? Should the
umpact include secondary effects, such as increazed
wafficr These guestions have not been answered

clearly by the EPA or the courts.

c. Should the Potential Benefits of
a F acility be Considered?

A third problem invelves the potential benefits from
a new facilicy, which may be overlogked in assessing
whether or not there 15 a disparate 1mpact. New
development can bring many benefits to a
community. New facilitics can bring jobs and tax
revenuc. Prohibiing development in any minority
arcas may not be in the best interest of every
community and fails to take into account these
benefits. Polices which prevent dewelopment 1n
minority communitics may also interfere with EPA's
Brownficlds program, which 1s specifically designed
to bring new development to low-1ncome, uwban arcas.

IV. THE EQUAL

PROTECTION CLAUSH

In addition to pursuing administrative complaints at
the apency level, environmental justice claims can be
pursued 1n the courts. Until the advent of Title VI
lingation, discussed above, most such claums failed
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because they were brought under legal theories that
required a showing of ntentional discnmination.

[natial attempts to address environmental
Justice concerns 1o the cowts were based on alleged
viclations of the Egqual Protection clause of the
Fourteenth Amendment and were filed under
42 U8.C. & 1983 The difficulty with these claims
was that in order to succeed on an egual protection
claim, plaintffs are required to show that there was a
racially diseriminatory intent or purpose®’ A mere
showing of disparate impact 15 not sufficient,
although a showing of disparace 1mpact may be
relevant  az  circumstantial  evidence of a
diseriminatory purpose ™

In Bean v Southoesters Waste Manapement Corp ¥
residents sought an injunction and Tomporary
Reswaining Order (TRO) to prevent the Texas
Department of Health from granong a permit to a
company to operate a solid waste facilie  The
complaint alleged that the permit was part of a
pattern or practice of discriminatory placement of
solid waste sites. The complaint also alleged that the
approval of this particular permit constituted
dizcrimination. In support of this claim, plainoff
offered of the
placement of such landfills approved by the Texas
Department of Health, Although the court noted
that the siting of the landfill 1n this case may be
illogical or insensitive, the court found that there was
not sufficient evidence that the issuance of the

statistical evidenes hizteriecal

permit was motivated by purposeful diseriminarion.
Therefore, the motion for an injunction and TRO
was denied.

In East Bidd Teerppr Naphdo rload Ase’'s v Havon-
B8 County Planwiny & Zomny Comm 5™ residents
brought an equal protection challenge to the 1ssuance
of a permit to operate a private landfill in a census
tract that had a majority African-American
population. The cowt acknowledeed that approval

21 Sw Waskisgfow v Davis, 426 U5, 229, 239 (1976).

of the landfill would have a greater impact upon the
majority African-American population in the census
tract. The court noted, howewer, that the only other
landfill approved by the same planning commission
was not located in a majority African-American
census tract. Wl oreover, the court found ne historieal
pattern of discriminatory siting of any stateiments
made by the commission which indicated an
Therefore, the
cowt held that there was insufficient evidence of
discriminatory purposc to succced on an equal
protection claim.

wnnidions discriminatory motive.

Finally, in 815 E. I'se v. Ky, ™ citizen groups
challenged the siting of a regional landfill 1n an
African-Armerican community. [n cvaluating the
ctizens’ BEgual Protection claim, the cowt
acknowledged that landfills had historically been
placed  in  predominately  African-American
communitics in the county. The cowt held that this
evidence, however, was not sufficient to prove an
cqual protection wiolation. According to the court,
“the Equal Protection Clause docs not umposc an
affirmative duty to equalize the impact of official
decizions on differentracial groups. Rather, it merely
prohibits povernment officials from inrentionally
diseriminating on the basis of race”™ The cowt
found that there was wnsufficient evidence of such

intentonal diserimination and dismissed the caze.

V. THE FUTURE OF

ENVIRONMENTAL JUSTICE

MNow that environmental justice has finally moved to
conter stage, 1t 1s lilzely to remain there for quite some
ame. Despite renewed skepticism about the factual
and policy baze: for the entire movement,” its
political strength continues to inarease.

o e Filagy of Avivagfos Beghic v, Mefropoiiiar Sowe. Dep. Coefp, 459 ULS. 58, 266 (1977).
83 4833 F bupp. 673 (5.0, Tem 1979), aff ¥ wrfko wf o, 785 Fod 10358 (3th Cix 1986).

24 706 F Supp. 830 (M.D. Ga. 1989), off s, 896 F.0d 1564 (11th Cir. 1939

23 783 F Supp. 1144 (E.D. Va. 1991), aff &, 977 F.2d4 373 (4th Cir 1993).

g6 [ at 1150,

g7 &w Chostopher H. Foreman, Jr, Dée Fromiee axs” Feerl of Exvieo smesfal Jeofror (1993,
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One obwious arca to watch is EPA% final
guidance on Title ¥I, expected 1n mid-1999.
Depending on what approach EPA wkes to the
extremely difficult questions 1 has been asked to
handle, the final puidance may prompt a major new
wave of complaints filed over permic decisions and
enforcement actions.

Arnother aspect of EPA also bears watching.
Scveral of the ten EPA Repions cither have issued or
arc developing thewr own individual policies on
environmental justce. Current information can be
found on the Repglons® Web sites. INotably, these
Regional policies are not limited to permitting
decisions; they scck to integrate enviwonmental
justice conceorns into viutually all aspects of all
environmental programs. The ten Reglons vary
widely in thew definitions of environmental justice
and 1n thew approaches to implementing 1t

Arother arena that bears careful watching is
Congress. In recent years, proposed legislation on
environmental justice hawe attracted sigrificant
support. Last year, for example, the “Environmental

Justice Act of 1998" gathered dozens of co-sponzors

This httle-noticed bill would hawve
designated as Environmental High Impact Arcas
certain geograp hic arcas where the population faces
particularly high exposwre to chemicals. If a
significant adverse healch im pace from environmental
pollution were found to exist in such an area, thenthe
bill would have imposed a moratorium on siting or

i1 the House.

permitting of any new toxic chemical facility (subject
to cortaln cxcoptions).

A final place to watch is the states. Although
only about a dozen states currently have coherent
envionmental justce programe, many others are 1n
the process of developing such programs. The
Envwonmental Council of the BStates 15 at the
forefront of this activity,

In sum, the time when environmental justice
was a “maybe some day” kind of 1ssue has cometoan
end. It 12 wtally mmportant for indusoy
representatives to understand which of thew facilines
and operations have potential environmental justice
problems and to monitor closely the ongoing
develop ments 1n this arca of the law.
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